
TAKING
LIBERTIES
A HISTORY OF HUMAN RIGHTS IN CANADA

Edited by

David Goutor and 
Stephen Heathorn

OXFORD
UNIVERSITY PRESS



OXFORD
UNIVERSITY PRESS

Oxford University Press is a department of the University of Oxford.
It furthers the University’s objective of excellence in research, scholarship, 
and education by publishing worldwide. Oxford is a registered trade mark of 

Oxford University Press in the UK and in certain other countries.

Published in Canada by 
Oxford University Press 

8 Sampson Mews, Suite 204,
Don Mills, Ontario M3C 0H5 Canada

www.oupcanada.com

Copyright © David Goutor and Stephen Heathorn 2013 
Contributors retain copyright for their contributions

The moral rights of the author have been asserted

Database right Oxford University Press (maker)

All rights reserved. No part of this publication may be reproduced, 
stored in a retrieval system, or transmitted, in any form or by any means, without the 

prior permission in writing of Oxford University Press, or as expressly permitted 
by law, by licence, or under terms agreed with the appropriate reprographics 

rights organization. Enquiries concerning reproduction outside the scope of the 
above should be sent to the Permissions Department at the address above or through the following url: 

www.oupcanada.com/permission/permission_request.php

Every effort has been made to determine and contact copyright holders. In the case of any omissions, 
the publisher will be pleased to make suitable acknowledgement in future editions.

Library and Archives Canada Cataloguing in Publication

Taking liberties : a history of human rights in 
Canada / edited by David Goutor and Stephen Heathorn.

Includes bibliographical references and index.
ISBN 978-0-19-900479-9 (bound)

1. Human rights—Canada—History. I. Goutor,
David, 1969-, editor of compilation II. Heathorn,

Stephen J., 1965- , editor of compilation

JC599.C3T288 2013 323.0971 C2013-902500-6

Cover image: Aleksander Velasevic/iStockphoto

Printed and bound in the United States of America.

1 2 3 4 - 1615 14 13

http://www.oupcanada.com
http://www.oupcanada.com/permission/permission_request.php


CONTENTS
PREFACE v
Michael Ignatieff

Acknowledgements xi

INTRODUCTION 1
Stephen Heathorn and David Goutor

CHAPTER 1 29
Decoding the Rights Revolution: Lessons from 
the Canadian Experience
James W. St. G. Walker

CHAPTER 2 59
Where Do We Begin? Human Rights, Public History, 
and the Challenge of Conceptualization
Bonny Ibhawoh

CHAPTER 3 88
The Rights Revolution in Canada and Australia: 
International Politics, Social Movements, and Domestic Law
Dominique Clement

CHAPTER 4 114
“Their Equality Is My Equality”: F. Andrew Brewin 
and Human Rights Activism, 1940s-1970s
Stephanie Bangarth



Chapter 3

The Rights Revolution in Canada and Australia: 
International Politics, Social Movements, 

and Domestic Law

Dominique Clement

Canada was a reluctant human rights advocate by the 1940s. John 
Humphrey, the Canadian who drafted the Universal Declaration of 
Human Rights (UDHR), considered his own country’s response to the 
Declaration as “one of the worst contributions” and “a niggardly accep
tance . . . the Canadian government did not relish the thought of re
maining in the company of those who, by abstaining in the vote, rejected 
it”1 According to Humphrey, the “governments attitude toward the 
Declaration was skeptical; at its extreme, Canadas attitude bordered on 
hostility.”2 And yet, within a generation, Canada would become a propo
nent of human rights at home and abroad.

In this article I forward three arguments: First, there is a conceptual 
distinction between human rights and civil liberties, and in the post
war period Canadians (and Australians) largely defined rights as civil 
liberties. Second, human rights had a transformative impact on for
eign policy, domestic law, and social movements in Canada beginning 
in the 1970s. Third, to demonstrate the extent of the rights revolution 
in Canada, I compare Canada and Australia and argue that the rights 
revolution was more restricted in the latter. Canadas rights revolution 
represented a profound break with the past. Weak anti-discrimination 
laws were replaced with expansive human rights codes across the coun
try and, in 1982, the Constitution was amended to include a bill of rights. 
A social movement dedicated to the principles of the UDHR was born. 
Finally, as human rights became a cornerstone of international politics, 
it began to influence Canadian foreign policy.

Meanwhile, in Australia, the transition from a Cold War discourse 
of civil liberties to human rights was more restricted in scope. Canada 
and Australia are ideal comparative case studies because of the extensive 
legal, social, historical, geographical, and political similarities between 
the two countries. International treaties informed human rights law in
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both countries and, like Canada, Australia enacted an expansive human 
rights legal regime. But Australian human rights laws were less sophis
ticated, and there were no self-professed human rights organizations 
in Australia. The different historical trajectory of these two countries 
demonstrates the necessity of understanding how ideas of rights evolve 
within a particular social context. As E. J. Hobsbawm insisted, rights “are 
not abstract, universal and unchanging. They exist as parts of particular 
sets of beliefs in the minds of men and women about the nature of hu
man society and the ordering of relations between human beings within 
it.”3 The study of human rights must begin locally.

The first part of this article briefly documents instances of gross 
abuse of state power in Canada and Australia in the 1940s. These events 
launched national debates that, as we will see, exemplified how the lan
guage of civil liberties dominated public discourse surrounding rights. 
The second part briefly notes how the Cold War stifled human rights 
progress in international politics, as well as domestically in Canada and 
Australia. The final part of the article examines the 1970s rights revolu
tions in Canada and Australia. The rights revolution was transformative, 
and yet at the same time it was contested and profoundly determined by 
local conditions.

CIVIL LIBERTIES IN POSTWAR CANADA 
AND AUSTRALIA
The war was a traumatic event for rights. The Defence of Canada 
Regulations during the Second World War, according to Ramsay Cook, 
“represented the most serious restrictions upon the civil liberties of 
Canadians since Confederation.”4 In particular, the deportation and 
disenfranchisement of thousands of Japanese Canadians engendered 
intense debate across the country.5 Australians accepted similar restric
tions on their liberties during the war including censorship, internment 
camps, limits on due process, and bans on numerous organizations. But 
it was Canadians who first engaged in a postwar national debate on the 
vulnerability of civil liberties to state abuse.

Igor Gouzenko, a young Russian cipher clerk, left his embassy in 
Ottawa one night in September 1945 clutching a handful of classified doc
uments under his coat. He eventually made his way to the RCMP where 
he declared his intention to defect, and presented the police with evidence 
of a Soviet spy ring. The federal governments response was, to say the
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least, excessive: the cabinet used the War Measures Act in peacetime to 
detain dozens of suspected spies, hold them incommunicado, trapped in 
tiny cells under suicide watch, and subject them to repeated interroga
tions by the police (who later used the testimony against the accused in 
court after circumscribing all rights to due process). The event launched a 
national debate in Canada, and led to the formation of a half-dozen civil 
liberties associations.

Soon after, the Canadian government received word from 
San Francisco that the United Nations was drafting a Universal 
Declaration of Human Rights (UDHR). At the time, Humphrey ob
served in his diary that “the international promotion of human rights 
had no priority in Canadian foreign policy.”6 Canada initially abstained 
when the Third Committee of the General Assembly voted on the pro
posed UDHR. The Australian government, on the other hand, did not 
share its Canadian counterparts reluctance. H.V. Evatt, a key figure in 
the Australian Labour Party and president of the United Nations General 
Assembly, embraced his governments enthusiasm for the Declaration.7 
The Australians, who were founding members of the Commission on 
Human Rights and proponents for an active human rights policy at the 
United Nations, advocated for the inclusion of social, economic, and 
cultural rights in the UDHR.8 In contrast, this issue raised serious con
cerns in Canada, especially among the Canadian Bar Association and 
leading members of the federal cabinet.9 However, Australia did agree 
with the Canadian position to restrict the scope of the UDHR. Britain, 
Canada, the United States, and Australia supported South African Prime 
Minister Jan Smutss insistence on a domestic jurisdiction clause to pre
vent the United Nations from intervening in domestic affairs.10 Pressure 
from its allies—and the distasteful possibility of voting alongside South 
Africa, Saudi Arabia, and the communist bloc—ultimately led Canada 
to support the UDHR in the final vote in 1948. Officially, the federal 
government insisted that it was concerned about violating provincial ju
risdiction.11 Privately, the acting prime minister, Louis St. Laurent, was 
far more apprehensive that the UDHR could be used “to provoke conten
tious even if unfair criticism of the Government.”12

Australia’s Labour Party was defeated a year later and replaced with 
Robert Menziess Liberal Party government. Menzies was, at best, luke
warm toward human rights. In fact, fear and hatred of communism 
led to a national debate in Australia about how far the state should be
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permitted to restrict rights. The Menzies government attempted twice to 
ban the Communist Party of Australia, first through legislation in 1950, 
which was defeated in court, and a year later with a referendum.13 In each 
case, the government proposed to declare the party an unlawful associa
tion and to dissolve any organizations (including unions) suspected of 
being communists. The Governor General simply had to declare a person 
“communist” to suspend them from holding office in a union, the public 
service, or the military. The onus of proof was placed upon the accused, 
and the penalty for violating the law was five years in jail. Debates raged 
in the House of Commons and the media throughout 1950 and 1951. 
The referendum failed, albeit barely: 50.5 percent voted “no.” Rights be
came prominent public issues in Australia during these debates.14 As in 
Canada, Australians responded to these events by forming several civil 
liberties associations.15

What stands out most about postwar debates in Canada and Australia 
is that the term human rights was rarely employed.16 The Gouzenko af
fair dominated Canadian newspaper headlines and editorials between 
February and April 1946. The most common theme was the states abuse 
of the suspects civil liberties. Similarly, Members of Parliament as well 
as non-governmental organizations framed their concerns using the lan
guage of civil liberties. Critics routinely made reference to British tradi
tion. A typical example was one author writing for the Dalhousie Review 
who suggested that the government “created popular sympathy for the 
accused and erred greatly in not taking scrupulous care that the estab
lished practices of British justice were followed.”17 In Australia, rights talk 
was even more laden with references to British justice. The Australian 
Council for Civil Liberties (ACCL) published flyers denouncing the dis
solution bill on the basis that it was offensive to the “fundamental civil 
liberties in the British democracies.”18 During the referendum campaign a 
group of self-declared distinguished citizens published an advertisement 
urging citizens to vote against the initiative on the basis that the proposal 
“offends against long-standing British principle.”19 Parliamentarians of
ten made reference to “abandoning British principles” or “inverting the 
normal processes of British Justice.”20

The term human rights had yet to gain popular currency in either 
country. Instead, Canadians and Australians were possessed of civil lib
erties, and popular discourse was often rooted in references to British 
liberties. The first non-partisan associations dedicated to promoting
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rights for all citizens were formed in both countries in the 1930s: the 
ACCL and the Canadian Civil Liberties Union (CCLU). The Gouzenko 
affair and the Communist Party Dissolution Act spawned similar organi
zations.21 There were no self-professed “human rights” associations. The 
constitutions of the CCLU and the ACCL defined rights as civil liberties, 
and in particular civil and political rights.22 Civil liberties organizations 
campaigned for traditional British liberties as they understood the prin
ciples: freedoms of speech, association, assembly, and religion, press; due 
process; and non-discrimination.

Neither country had a bill of rights or any human rights laws. 
Saskatchewan passed a provincial Bill of Rights in 1947, which was 
only the second anti-discrimination law in Canadian history. The stat
ute, however, was narrowly constructed. It recognized freedoms of 
speech, assembly, religion, and association, and due process, while at the 
same time prohibiting discrimination solely on the basis of race, reli
gion, and national origin (opinion was divided, however, over whether 
or not Saskatchewan had the jurisdiction to legislate on fundamental 
freedoms).23 Even by the late 1950s there was only a scattering of weak 
anti-discrimination statutes in Canada. These laws were largely ineffec
tive: they were rarely enforced, few people were aware they existed, and 
the legislation was poorly drafted.24 Premier Ernest Manning of Alberta 
expressed a common belief at the time when he rejected demands for 
anti-discrimination legislation on the grounds that the “government pre
fers to rely upon those individual rights and privileges as established by 
the Common Law of England and the British Commonwealth.”25 Both 
countries debated a constitutional bill of rights, but to no avail. The 
Australian Labour Party initiated a referendum in 1944 to add protec
tions for speech and religion to the constitution.26 In Canada, Parliament 
formed committees in 1947, 1948, and 1950 to consider a bill of rights. 
The Australian referendum failed, and the Canadian committees were 
unable to come to a consensus. Discussions surrounding a bill of rights 
also focused almost exclusively on civil and political rights.

Moreover, Humphrey was correct when he pointed out that hu
man rights was not a foreign policy priority for Canada. The same was 
true for Australia. Neither country was dedicated to promoting human 
rights abroad despite some initial commitments before the war, includ
ing participation in the League of Nations and the International Labour 
Organization (ILO). Australia and Canada had joined the other Western
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powers in opposing Japans attempt to include a section on racial dis
crimination in the League of Nations s Charter. “The early Canadian at
titude toward United Nations involvement with rights,” explains Cathal 
Nolan, “was clearly apathetic, and even a little smug. Ottawa considered 
the US proposal on human rights wrongheaded at best, and at worst as 
constituting an invalid interference in the internal affairs of states.”27 The 
Menzies government, which governed until 1972, was noticeably hos
tile to international human rights treaties, if not to the United Nations 
itself.28 Canadian and Australian foreign policy in the 1940s and 1950s 
privileged state sovereignty to the detriment of human rights interven
tion.29 Canada, for example, opposed intervention over human rights 
abuses in South Africa in 1955 and Nigeria in 1968 on the basis of re
specting state sovereignty.30

Inheriting the British tradition of civil liberties had implications 
for both countries. Social movements, political leaders, and the media 
by the 1950s largely defined rights as civil and political rights. Even the 
Australian Labour Party, which supported the inclusion of social and 
economic rights in the UDHR, did not seek similar provisions for the 
Australian constitution. Another tradition inherited from Britain was 
parliamentary supremacy. In justifying his governments decision to 
unilaterally suspend the rights of suspected spies, Minister of Justice J.L. 
Ilsley claimed that “those principles resulting from Magna Carta, from 
the Petition of Rights, the Bill of Settlement and Habeas Corpus Act, are 
great and glorious privileges; but they are privileges which can be and 
which unfortunately sometimes have to be interfered with by the actions 
of Parliament or actions under the authority of Parliament.”31 The Menzies 
government routinely appealed to parliamentary supremacy throughout 
its campaign to ban the Communist Party of Australia. Paul Hasluck, a 
Member of Parliament, insisted that “when changes are expressed by so
ciety through a freely elected Parliament, and freely accepted by society 
surely there can be no infringement of the democratic principles.”32 A be
lief in the supremacy of Parliament further contributed to opposition in 
both countries to a bill of rights.33 Stuart Garson, the Canadian minister 
of justice in 1950, perfectly captured this sentiment in a memorandum to 
the federal cabinet: “If we agree by an international Covenant to submit 
to restrictions upon our Parliamentary sovereignty ... we will have a 
rather difficult time arguing within Canada that we are not warranted in 
submitting to the restrictions upon our Parliamentary sovereignty which
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a bill of rights would involve, for the protection of the civil liberties of 
our Canadian citizens”34 Similarly, Menzies rejected the Labour Party's 
attempt in 1944 to amend the constitution, arguing that “we are British 
people and we do not need to be reminded that we have inherited these 
established principles of government from our English ancestors, and 
that we do not need some solemn piece of writing in a Constitution to 
make us completely determined that our inherited freedoms will not be 
taken aware from us by despots or by elected persons.”35

The United States, Great Britain, and France shared Canadas and 
Australia's concerns about the UDHR.36 The major powers did not 
see human rights as a foreign policy priority.37 Even the International 
Labour Organization had never used the language of human rights in its 
conventions by this time.38 Human rights simply lacked popular appeal 
in the postwar period: international lawyers overwhelmingly rejected it 
as a basis for international law; anti-colonial movements embraced hu
man rights, not to promote individual freedom, but for the purposes of 
state formation; the United Nations did little to promote human rights; 
and social movements had yet to embrace human rights as a vision for 
social change.39

COLD WAR HUMAN RIGHTS
The Cold War stifled attempts to promote human rights as a corner
stone of international politics.40 The United Nations “became a surro
gate battlefield for the Cold War, and co-operation between the West 
and the Soviet bloc deteriorated. The Cold War created ideological ar
guments over the meaning and determination of which rights deserved 
entrenchment into the organization's many conventions and treaties.”41 
Several recent studies on the history of human rights law and politics 
have concluded that, until the 1970s, the Cold War had a dampening 
effect on human rights progress. “The [Great] Powers started to see hu
man rights,” insists Mark Mazower, “as a weapon to be deployed against 
each other.”42 According to Julie Mertus, “the ideological tug and pull of 
the Cold War impaired human rights enforcement efforts, but human 
rights standard setting shuffled along in the 1950s and 1960s, emerging 
as a viable political force in the 1970s and 1980s amid a proliferation of 
international human rights conferences, treaties, and declarations.”43 The 
priorities of international politics eroded the moral force of universal 
human rights as “the expediential demands of the Cold War were used



The Rights Revolution in Canada and Australia (95)

to justify glaring inconsistencies of policy on human rights, democratic 
practice, arms supplies, trade, aid, and intervention.”44 Human rights, as 
Kathleen Mahoney argues, were used to advance global strategic inter
ests: “By and large, each side used human rights as a tool for finding fault 
with and imputing immorality to the other ... while turning a blind eye 
to human rights abuses within their own spheres of influence.”45 Cold 
War politics further undermined opportunities for grassroots mobiliza
tion and transnational activism.46

The Cold War had a similar impact on human rights in Canada and 
Australia. The Gouzenko affair, which is often cited as the event that 
launched the Cold War, and the Communist Party Dissolution Act were 
clearly part of a global conflict. Only a handful of civil liberties associa
tions were active in Canada and Australia by the 1950s, and yet even these 
few groups were bitterly divided between communists and social demo
crats (the latter allied with liberals). During the Gouzenko affair and in 
response to the Communist Dissolution Act, civil liberties associations 
were oddly silent given the obvious attack on individual rights. Fears 
of being associated with communism not only silenced potential critics, 
but also made co-operation among activists extraordinarily difficult.47 
Civil liberties organizations in both countries became defunct by the 
1950s. Australia's ACCL was still active in the 1950s, but it was a shadow 
of its former self. Ideological divisions undermined attempts to form a 
national civil liberties association in both countries.48 Federal and state 
governments routinely dismissed concerns surrounding human rights 
abuses, including their own brand of McCarthyism and vicious attacks 
against trade unionists, by accusing critics of being soft on communism 
(in Australia, this included purges within the Labour Party, especially in 
New South Wales).49 There was no appreciable change in foreign policy, 
which in both countries was largely dictated by Cold War allegiances. 
Despite its initial support for the UDHR, Australia shifted “from enthu
siastically advocating a range of economic and social rights to attempting 
to minimise the rights, from insisting on government responsibility in 
the field to emphasising an individual's correlative duties.”50 In this way 
a discourse of civil liberties prevailed during the Cold War, and not the 
more expansive human rights discourse embedded in the UDHR.51

But the Cold War began to wane in the 1970s. The first Canadian 
prime ministerial visits to China, the Soviet Union, and Cuba, as well as 
several precedent-setting trade agreements, signalled a rapprochement
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with communist nations. Meanwhile, the Australian Labour Party, dur
ing its brief stint in power between 1972 and 1975, opened diplomatic re
lations with China and East Germany, expanded wheat shipments to the 
former, and withdrew troops from Vietnam. And the worst excesses of 
domestic Cold War politics in both countries appear to have dissipated 
by the 1970s. Communist purges within trade unions and the civil ser
vice were exhausted; several of the most outrageous laws restricting basic 
rights were eliminated; and political debates no longer drew as heavily 
on Cold War rhetoric.

Samuel Moyn suggests that human rights came to the forefront of 
international politics because other utopian ideals, such as commun
ism, had become discredited: “It was, instead, only in the 1970s that a 
genuine social movement around human rights made its appearance, 
seizing the foreground by transcending official government institutions, 
especially international ones.”52 This transformation in international 
politics took the form of action and rhetoric premised on the belief that 
citizens and governments had a legitimate interest in the human rights 
of people in other states. Examples of this transformation abound: the 
Carter administrations promotion of human rights in American foreign 
policy; the first US State Department annual human rights reports; the 
emergence of Amnesty International and Helsinki Watch; international 
human rights treaties, including the Helsinki Accords; the first postwar 
international humanitarian effort (in Biafra); the mobilization of trans
national advocacy networks surrounding human rights abuses in South 
America; the Fraser Committee Congressional hearing on American 
support for countries responsible for human rights violations; Soviet 
dissidents and the emergence of human rights movements in Russia; the 
Ford Foundations initial forays into human rights promotion abroad; 
the stirrings of a global campaign against apartheid in South Africa; and 
the proliferation of human rights policies in individual countries’ foreign 
aid programs. As a result of these and similar developments beginning 
in the 1970s human rights “reached consensual (prescriptive) status on 
the international level.”53 Inevitably, these developments were to have an 
impact domestically on Canada and Australia, but in dissimilar ways.

CANADA AND AUSTRALIA’S RIGHTS REVOLUTIONS
Canadians began to experiment with anti-discrimination legislation as 
early as the 1940s, and several provinces introduced legislation in the
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1950s banning discrimination on the basis of race, religion, and ethnicity 
in employment and accommodation. However, it became quickly appar
ent that the laws were ineffective. Ontario set a new standard in 1962 
with its Human Rights Code. The legislation incorporated existing anti- 
discrimination laws into a single statute and established a commission to 
enforce the law. It was a landmark achievement, and would never have 
happened without the efforts of social movement activists. Organizations 
representing Jews, unionists, African Canadians, churches, and a host 
of others led the movement for human rights legislation.54 One of these 
groups, the Association for Civil Liberties, morphed into the Canadian 
Civil Liberties Association in 1964. Two similar organizations had been 
formed in the previous two years: the British Columbia Civil Liberties 
Association (1962, Vancouver) and the Ligue des droits de l’homme 
(1963, Montreal). The emergence of these organizations heralded the be
ginning of a new generation of non-partisan rights associations.

The International Year for Human Rights (1968) was a watershed 
in Canada. It led to the formation of numerous self-professed “human 
rights” associations.55 Unlike civil liberties organizations, which restricted 
their work to civil and political rights, human rights organizations em
braced the broader principles of the UDHR. The latters more expansive 
interpretation of human rights led to bitter debates on prominent issues. 
For instance, whereas civil liberties groups fought to remove unfair re
strictions on citizens who received social assistance (e.g. the prohibition 
on single women from having male houseguests), human rights groups 
argued that individuals had a right to economic security, and could not 
exercise their political and civil rights without proper resources. Such 
disagreements were evident on numerous issues, such as pornography, 
immigration, sexual assault laws, and hate speech. These ideological divi
sions had a tangible impact: for many years the largest national rights as
sociation in the country was awkwardly called the Canadian Federation 
of Civil Liberties and Human Rights Associations. No organization more 
fully symbolized these divisions than the Ligue des droits de l’homme. 
The Ligue, which began as a civil liberties association (its original English 
name was the Quebec Civil Liberties Union), explicitly embraced a hu
man rights platform in 1971. The Ligue’s new mandate was to adapt to 
the changes occurring within Quebec society and to consider the unique 
problems facing the poor, women, elderly, youth, and ethnic minorities. 
Instead of concerning themselves with individual rights, the Ligue would
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achieve equity by improving the social conditions in which those rights 
were exercised.56

An astounding number of social movements had emerged by this 
time. The student movement and the New Left became a powerful force 
for social change; the number of womens groups in British Columbia 
alone increased from two in 1969 to over one hundred in 1974; the 
first gay rights organizations were formed in Vancouver and Toronto 
in the 1960s; and the founding of Greenpeace in 1971 symbolized the 
birth of the modern environmental movement. There were at least four 
national Aboriginal associations and thirty-three provincial organiza
tions by 1970.57 These movements employed the language of human 
rights. Meanwhile, Christian churches shifted toward humanitarian and 
rights-based work overseas, and formed international NGOs to promote 
human rights abroad. One project, Ten Days for World Development, 
was especially successful in generating support within Canada for a 
rights- and humanitarian-based foreign policy.58

The proliferation of social movements was a defining feature in 
much of the Western world. Although the Australian Council for Civil 
Liberties was defunct by the 1960s, the gap was filled with several new 
civil liberties associations beginning with the New South Wales Council 
for Civil Liberties (1963).59 There was also an abortive attempt at a na
tional association called the Australia Civil Liberties Council. But there 
were no human rights associations comparable to the organizations that 
appeared in Canada. The International Year for Human Rights was a 
muted affair in Australia.60 Throughout the 1970s, more than forty civil 
liberties and human rights associations emerged in Canada, compared to 
only a handful of civil liberties groups scattered across Australia.61

For rights advocates in Canada, a key objective during this period 
was a constitutional bill of rights. On this issue they had the support 
of Pierre Elliot Trudeau, who had become prime minister in 1968.62 
The federal government appointed a Special Joint Committee on the 
Constitution in 1970 to consider, among other things, the viability of a 
bill of rights. Although the attempt ultimately failed, the hearings sym
bolized subtle changes in political discourse. Hardly anyone had raised 
an objection to the 1960 federal statutory Bill of Rights on the basis of 
restricting parliamentary supremacy, and the Special Joint Committee 
on the Constitution rejected the principle as an obstacle to a bill of 
rights: “Parliamentary sovereignty is no more sacrosanct a principle
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than is the respect for human liberty which is reflected in a Bill of Rights. 
Legislative sovereignty is already limited legally by the distribution of 
powers under a federal system and, some would say, by natural law or by 
the common law Bill of Rights.”63 There was also the beginning of a shift 
in foreign policy. A 1970 federal White Paper recommended a more 
vigorous and positive approach to human rights at the United Nations: 
“There is an expectation that Canada will participate in international 
efforts in the human rights field on a more extensive and meaningful 
scale than in the past.”64

A similar rights revolution was underway in Australia in the 1970s. 
Whereas every Canadian province had introduced a human rights stat
ute by 1975, the Australia government had only just begun. The federal 
government used its external affairs power under the constitution to pass 
the Racial Discrimination Act in 1975. Unlike Canada, where the prov
inces passed their own legislation, the federal government in Australia 
imposed legislation on local states.65 State leaders vigorously objected to 
the law and accused the federal government of violating state jurisdic
tion.66 Still, the Racial Discrimination Act, which survived a court chal
lenge, was only a tentative step. A more expansive bill, the Human Rights 
Act, was introduced in 1975 but it never became law.

Other countries were also busy enacting human rights legislation.67 
The United Kingdom, for example, established Racial Equality and Equal 
Opportunities commissions in 1971 and 1975 respectively. Civil rights 
legislation was also introduced at the state and federal level in the United 
States. In fact, there was a proliferation of human rights institutions 
across the globe in the 1970s. Thomas Pegram describes the diffusion 
of human rights institutions as a “contagion effect”; a process emerg
ing from a “complex domestic, regional, and international interaction 
of actors, arenas, and modalities of diffusion” that resulted in a “wave 
phenomenon of varying intensity across regions” beginning in Europe, 
Australia, and North America.68

By 1975 the Canadian government was under intense pressure from 
international institutions, a domestic human rights movement, and a 
maturing legal profession to ratify human rights treaties.69 Canada par
ticipated in the negotiations that led to the Helsinki Accords in 1975 
with the Soviet Union, which among other things committed each coun
try to a set of human rights principles.70 In the same year, a federal- 
provincial Continuing Committee of Officials on Human Rights was
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created to consult over international treaties.71 After securing provin
cial consent, Canada acceded to the International Covenant on Civil 
and Political Rights, as well as the International Covenant on Economic, 
Social and Cultural Rights, in 1976.

Canadas new international commitments and activities created 
a unique opportunity for parliamentarians to become involved in for
eign affairs. In the early 1970s, MPs tended to respond to human rights 
violations in Eastern Europe with vague calls for self-determination or 
the recognition of rights of minorities. MPs developed a more sophis
ticated approach, however, as a result of their participation in an Inter
parliamentary Union conference leading up to the negotiations for the 
Helsinki Accords and the subsequent Belgrade Review conference. MPs 
drew on the language contained in the Accords to introduce resolutions 
in Parliament dealing with family reunification, free movement of peo
ple, religious freedom, and other equally precise reforms that demon
strated a far greater understanding of the issues. MPs also participated in 
increasing numbers in international human rights conferences as part of 
official Canadian delegations to the United Nations and as members 
of various monitoring groups abroad. Over time many MPs gained valu
able experience and expertise on human rights issues, and they brought 
this knowledge to Parliament where they continued to pressure the fed
eral government to integrate human rights in foreign policy.72 A private 
members bill was introduced in 1975 to prohibit foreign aid to countries 
with poor human rights records. The bill drew attention to the human 
rights component of Canadian foreign policy and forced the government 
to defend and elaborate its aid policies in public.

Under Menzies and his successors, the Australian federal gov
ernment had been skeptical about international human rights com
mitments. Menzies, unlike Evatt and other members of the Labour 
Party, had never accepted economic and social rights as human rights. 
Australian foreign policy instead framed human rights as civil and po
litical rights, and routinely denounced communist countries for restrict
ing these rights. Despite being a founding member of the United Nations 
Human Rights Commission, Australia left the commission in 1956. 
The Liberal Party recognized the Cambodian regime under Pol Pot, 
continued to trade with China, and recognized Indonesia’s claims over 
East Timor following the invasion. It was not until 1972 when “Gough 
Whitlam became prime minister [Labour Party] that Australia became
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formally integrated into the international human rights regime.”73 The 
Whitlam government initiated widespread domestic reforms, includ
ing the Racial Discrimination Act, and moved quickly to ratify United 
Nations s human rights treaties as well as several ILO conventions. When 
the Labour Party returned to power in 1983 it ratified the Convention on 
the Elimination of All Forms of Discrimination against Women, passed 
the Sex Discrimination Act, removed most of the previous government s 
reservations on the International Covenant on Civil and Political Rights, 
and established a human rights section in the Department of Foreign 
Affairs and Trade.74 In this way, as Ann Kent argues, Australia was a late
comer to international human rights politics in that human rights was 
not integral to Australian bilateral relations until the 1980s.75 Still, like 
Canada, there was a relationship between domestic and foreign policy. 
Domestic reforms promoted changes in foreign policy that in turn pro
vided the impetus for domestic reforms:

First was the impact of the new politics of the post-Cold War era, 
wherein human rights assumed greater prominence in line with 
Australia’s greater international visibility. Second was the close 
interaction between human rights in Australia’s domestic policies and 
foreign policies. By definition, the international human rights regime 
connects international to domestic policy by affording multilateral 
human rights monitoring bodies oversight over a state’s domestic 
human rights conditions. Historically, the more confidence Australia 
has shown in tackling its own domestic human rights problems, the 
more involved it has been with international bodies and the more 
accessible it has been to criticism.76

As human rights became a cornerstone of international politics, 
Canada and Australia responded with concrete measures. The Canadian 
government imposed restrictions on South Africa (banning athletes enter
ing Canada, removing trade commissioners, cancelling export credits, pro
hibiting arms sales); accepted a higher number of refugees following crises 
in Chile and Uganda (1973); inserted a section on refugees to the immigra
tion law (1976); withdrew aid from the Amin regime in Uganda; imposed 
limited economic measures (including bans on exporting food and cred
its) to Poland and the Soviet Union in 1977; and suspended aid to Chile 
and Vietnam, and later Guatemala and El Salvador in 1981.77 The govern
ment also accepted for the first time, in principle, that foreign aid should 
be linked to human rights. Australia was also engaged in using sanctions as
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a foreign policy tool to promote human rights. The Liberal coalition gov
ernment of Malcolm Fraser (1975-1983) “abruptly brought an end to the 
previous [Liberal government] equivocation on the South African ques
tion, allying itself squarely behind the ‘front-line’ African states and in sup
port of Commonwealth initiatives to end apartheid.”78 Australia formally 
imposed sanctions on South Africa in 1983. Two years earlier, in response 
to violent abuses under the Pol Pot regime, the Australian government 
had “de-recognized” the Cambodian regime.79 True, neither country was 
above reproach: Canadian foreign aid was re-introduced for Guatemala 
and El Salvador, and Australia never allowed Chinas dismal human rights 
record to affect trade. Even under Gough Whitlam, the Australian govern
ment rarely raised concerns surrounding other countries human rights 
records.80 Still, a change was clearly underway.

The most salient illustration of the rights revolution was domestic 
legal reform. When the federal Human Rights Act came into effect in 
1977, comprehensive human rights legislation covered every jurisdiction 
in Canada.81 Human rights legislation expanded the scope of pre-exist
ing laws from ethnicity, gender, religion, age, and nationality by incorpo
rating sexual harassment, disability, pregnancy, criminal record, family 
status, and (over time) sexual orientation. Specially trained human rights 
officers were hired to investigate complaints and to attempt informal 
conciliation. When that failed, formal boards of inquiry could impose 
settlements such as requiring offenders to pay a fine, offer an apology, 
reinstate an employee, or agree to a negotiated settlement. Human rights 
commissions, unlike courts, were specialized government agencies that 
were efficient and accessible, and bore the cost of investigating and re
solving complaints. They were also given the resources to pursue vigor
ous human rights education programs.

The Canadian human rights legal regime was among the most so
phisticated in the world. Equality commissions in the United Kingdom 
and the United States, for example, had far more restrictive mandates and 
arguably less effective enforcement mechanisms. Despite the proliferation 
of human rights laws since the 1970s, few of these models incorporated all 
the strengths of the Canadian system: professional human rights investi
gators, public education, promoting legal reform, representing complain
ants before formal inquiries, jurisdiction over public and private sectors, a 
focus on conciliation over litigation, independence from the government, 
and an adjudication process as an alternative to the courts.
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Legislating prohibitions on employers and merchants from discrimi
nating was simply one more instance of how the rights revolution was con
tributing to a departure from British tradition.82 Even the content of these 
laws represented a more expansive conception of rights. Several juris
dictions prohibited discriminatory hate speech, recognized a mandate to 
address systemic discrimination, incorporated the concept of equal pay 
for work of equal value, and imposed a duty to accommodate on employ
ers and service providers. The government of Quebec went so far as to 
incorporate economic and social rights in its human rights legislation, 
and to ban discrimination on the basis of social condition. And if the 
creation of a sophisticated statutory human rights legal regime was not 
enough to demonstrate the impact of the rights revolution, the entrench
ment of a constitutional bill of rights in 1982 constituted an entirely 
new direction in Canadian law. Moreover, the Charter of Rights and 
Freedoms recognized gender equality, multiculturalism, Aboriginals, 
language, and education. Considering the lack of almost any effective 
statutory or constitutional recognition of human rights before the 1970s, 
changes in human rights law were truly transformational.83

According to Maxwell Yalden, the former chief commissioner of 
the Canadian Human Rights Commission and a member of the United 
Nations Commission on Human Rights, the Canadian model had few 
peers: “It should be noted that it is a particular type of commission that 
has similar, sister agencies in countries like Australia and New Zealand. 
But nothing of the sort exists, for example, in France or other European 
countries.”84 The Australian human rights legal regime, although it took 
longer to emerge, was akin to its Canadian counterpart. But it was the 
Australian federal government, using its power to implement treaties and 
override state jurisdiction, that established a human rights legal regime 
(although South Australia, New South Wales, and Victoria had passed 
a few minor anti-discrimination laws in 1975 and 1977).85 The first fed
eral anti-discrimination statute, the Racial Discrimination Act, was fol
lowed by the Human Rights Act (1981) and the Sex Discrimination Act 
(1984).86 International treaties provided the framework for these stat
utes.87 Individual states later introduced more comprehensive legisla
tion. By the mid-1980s, Australia had become “one of the few western 
industrialized countries of the world to operate a [national human rights 
institution] which has powers of monitoring, policy development, edu
cation, and complaint handling. Most other institutions, with a notable
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exception in Canada, have a more narrow range of functions such as 
consultation and advice, reviewing maladministration in the role of an 
ombudsman, or conducting education programs.”88

And yet legal reform in Australia, albeit more advanced than in most 
other countries, fell short of the Canadian model. The Australian human 
rights legal system emerged from the federal government whereas the 
Canadian human rights regime was the result of a sustained grassroots 
campaign and enjoyed popular support among provincial and federal 
leaders. The latter also had an established human rights system by the 
1970s, whereas Australia’s human rights state came to fruition only in 
the 1980s.89 Several Australian jurisdictions implemented more restrictive 
legislation that did not cover key grounds (e.g., religion or sexual orienta
tion), and unlike Canada, human rights legislation in Australia was less 
uniform. Australian human rights legislation was also poorly enforced: 
the federal commission had to apply to a court to enforce a remedy.90 
The result was a far more tedious and expensive process, which was 
precisely why the Canadian system allowed formal inquiries to enforce 
remedies.91 And there were other notable differences. Quebec included 
economic and social rights in its human rights legislation; no similar law 
existed in Australia. Canadians also entrenched an expansive bill of rights 
in the Constitution; Australians rejected attempts to entrench rights in 
their constitution in 1944 and 1988.

CONCLUSION
No two countries offer a better comparison than Australia and Canada in 
exploring the influence of human rights on law, politics, foreign policy, 
and social movements. The two nations share a common history as for
mer British colonies. Both countries are federations with parliamentary 
systems; possess a small population (with a significant immigration base 
that is multilingual and multicultural) spread out across an enormous 
land mass; inherited a common law legal system; have a history of con
flict with the indigenous population; and have a well-educated, Western, 
and predominantly English-speaking populace. They are also “middle 
powers” and have sought to strengthen the United Nations to offset the 
influence of the great powers.

Each country experienced a rights revolution that came to fruition 
in the 1970s. They largely abandoned a limited conception of rights 
as civil liberties and embraced a more expansive human rights ideal.



The Rights Revolution in Canada and Australia (105)

International human rights treaties had an impact on Canadian and 
Australian law and political discourse.92 Both countries endeavoured 
to address human rights in foreign policy. And yet there were notable 
differences. There were no self-professed human rights associations in 
Australia. Human rights laws in Australia were not as comprehensive as 
the Canadian model. Australia was slower to integrate human rights in 
foreign policy and domestic law. There was no Australian bill of rights. 
What accounts for the differential impact of human rights in a local 
context?

French Canadians played a critical role in the politics of human 
rights. Quebec’s leading rights association, the Ligue des droits de 
l’homme, was a powerful advocate for collective as well as social, eco
nomic, and cultural rights. Normand Caron, the Ligue’s executive direc
tor in 1975, believed that the Ligue’s main contribution to the national 
movement was to challenge anglophones’ definition of human rights as 
civil and political rights.93 No other social movement organization played 
a more central role in drafting the Quebec Charter of Human Rights 
and Freedoms which, as noted above, was far more expansive than any 
Australian human rights statute. Finally, the presence of a powerful na
tional minority concerned with culture and language rights helps explain 
the inclusion of language rights and education in the Charter of Rights 
and Freedoms.94 In fact, as some scholars have argued, the Charter itself 
was created in response to the Quebec separatist movement.95

Canadian and Australian federalism, especially in the division of 
powers, was another distinguishing factor. The Canadian federal govern
ment was prohibited from imposing treaty obligations on the provinces. 
The Australian federal government was not similarly constrained. But 
local states in Australia fiercely resisted what they perceived to be an 
invasion of their constitutional jurisdiction, and this may have restricted 
the federal government’s vision for human rights law. Perhaps for this 
reason Australian human rights laws were never as progressive as their 
Canadian counterparts. One of the curious distinguishing features in 
the history of human rights law in the two countries is that such laws 
had widespread partisan support in Canada: Liberal, New Democratic, 
Progressive Conservative, and Social Credit Party governments intro
duced anti-discrimination laws. In Australia, except for the 1977 Victoria 
Equal Opportunity Act and the federal Human Rights Commission Act 
(1981), the Labour Party was responsible for passing every human rights
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law (and instigating referendums in 1944 and 1988) at the state and fed
eral level.96 In addition, the Canadian federal system did not include a 
powerful Senate whereas in Australia fierce partisan conflicts between 
the Senate and the House delayed the introduction of federal human 
rights legislation. It is also worth noting that the “White Australia” policy 
continued to inform immigration policy into the 1970s. The conditions 
that facilitated the White Australia policy may have contributed to op
position (particularly among state leaders) to anti-discrimination legis
lation in the 1970s.

A few other differences between the two countries are worth not
ing. Two political parties—one Liberal and the other Conservative— 
dominated federal politics in each country during this period. However, 
Conservatives governed almost continually in Australia between 1949 
and 1983 whereas Liberals dominated Canadian federal politics between 
1935 and 1984. The Australian federal government eschewed multi
lateralism as well as economic and social rights.97 In contrast, Liberal 
governments in Canada, with strong support among French Canadians, 
favoured multilateralism rather than focusing on ties with the Com
monwealth. The Canadian government also provided an unprecedented 
level of funding for social movements beginning in the late 1960s (which 
was also partly a reaction to the independence movement in Quebec). 
Whereas Australian civil liberties associations rarely received state 
funding, almost every rights association in Canada depended on gov
ernment grants. Celebrations surrounding the International Year for 
Human Rights in Canada received generous federal funding. In addi
tion, Canadas divided legal system (French civil law and English com
mon law) facilitated the incorporation of foreign legal precedents into 
domestic law. And, of course, any amendments to the Australia consti
tution had to be approved through a referendum, which has proven to 
be a greater obstacle to a bill of rights than in Canada, where federal 
and provincial leaders negotiated an agreement. Also, because of its geo
political situation, there were unique aspects to Canadian foreign policy. 
The Helsinki negotiations, which did not involve Australia, provided an 
opportunity for Canadian parliamentarians to place human rights on the 
agenda for foreign policy.

Finally, although impossible to quantify, American cultural and 
political influence likely contributed to developments in Canada.98 
The most visible manifestation was the Jewish Labor Committee. The



The Rights Revolution in Canada and Australia (107)

organization, which played a critical role in the campaign for New Yorks 
1945 precedent-setting anti-discrimination law, was the template for a 
similar organization that was formed in Ontario in 1937. The Canadian 
Jewish Labour Committee soon had affiliates throughout the country 
and, more than any other organization, has been credited with leading 
the campaigns for human rights legislation in Canada many years before 
Australia."

Although the countries histories are dissimilar, the rights revolution 
nonetheless transformed both Canada and Australia. Until the 1970s, 
the Cold War defined international politics and had a dampening effect 
within states. Civil liberties organizations fought among themselves, and 
often fell apart because of internecine ideological conflicts. Governments 
used the threat of communism to justify human rights abuses at home. 
Foreign policy priorities, in the context of the Cold War, favoured state 
sovereignty over human rights. Cold War imperatives, however, do 
not appear to have had the same influence by the 1970s. Canada and 
Australia introduced human rights legislation, social movements flour
ished, politics was changing and support for a constitutional bill of right 
was growing, and human rights had become a factor in foreign policy. 
Human rights rhetoric became increasingly pervasive in public debate. 
Meanwhile, several international human rights treaties were imple
mented and international institutions became a forum for debating hu
man rights, holding states accountable for human rights violations, and 
setting new human rights standards for states. What had begun as a de
bate surrounding a vague declaration of principles in 1948 had become, 
by the 1970s, a powerful imperative.
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