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6th February 1947. The aijeaI was heard by Robertson
C.J.0. and Laidlaw and Roach JJ.A.
G. A. Martin, K.G., for the accused, aPpeIIant: 1. There was

no jurisdiction in the trial judge for want of proof of any proper
election. The accused was committed for trial, and an indict-
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ment was found a%alnst him bY the grand jury in the Supreme
Court. Afterthis, he is alleged to havé appeared and elected for a
speedy trial, but there is no formal record of such election.
ounsel, on the accused’s arraignment, took formal objection to
the jurisdiction, and ng new election was then taken. The Court
is one of limited jurisdiction, and the_record must contain every-
thing necessary” to show jurisdiction. The Criminal Code
RS.C. 1927-¢.36, 5. 833, and Form 6L, contemplate a formal
record sh_ovv_m% the fact of election, [Laidiaw J.A.. If the
accused did in Tact elect before the County Court Judge, do 3/ou
say that there_was no jurisdiction becausé there is no"record of
such election?] Yes, and we submit further that the. affidavit
submitted by the respondent ﬁeve_n if it is received by this Court)
does not establish a valid election, because it does not show
compliance with s, 825&22 and 827: Rex v. Yong Jong, 50
BER 6%33, 66 CCC. 62 [1936] 2 WW.R. 147, [193%] 3
. 2. Gouzenko's evidence, and the documents which he identi-
fied, were inadmissible_because of the reco&mzed principle of
diplomatic immunity. They were taken b¥< ouzenko from the
embassy, and were’ the property of the Russian Government,
Gouzenko, as a member of the” embassy staff, was privileged
against giving evidence in a Canadian court, and that privilege
could be"waived only by his_sovereign or by the ambassador, not
by Gouzenko himself. S|m|Iar_I%/, the documents were protected,
and could not be produced without the express consent of the
sover_ean or ambassador.

Diplomatic immunity extends not only to. the Ferson but
also t0 the papers, of the ambassador and his staff: ~ Moore,
International Law Digest, 1906, vol. 4 8pp. 042, 646, 648; Oppen-
heim, International Caw, 4th ed. 1978 "vol. 1, p." 626; Taylor,
International Public Law, 1901, p.. 338 [Robertson C.J.0.
The question that naturally arises is whether this appellant is
entitled to any advanta_%e from this immunity.] ~1f my a_rgu-
ment is correct, the evidence should never have been admitted
at all, and_we are surely entitled to avail qurselves of that.
[Laidlaw J.A. _If @ pérson has lost his diplomatic charac-
ter, is he not entitled to glve evidence as to something affecting
a citizen of this country?] Not where his knowledge, and the
documents which he produces, came into his possession. while
the privilege existed. ~[Robertson C.J.0.: 1S not the privilege
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one which must be asserted?] ~ No, it exists unless there is an
EXPress WalVer. in re Republic of Bolivia Exploration Syndicate,
Cimited, [1914] 1 Ch. 129; Rex v. A, [16111] 1K, 45

[Robertson GJ.0. Do you aigue hat international Jaw
overrides. the ordinary law of the Jand?]. No, but there is a
pre_sumi)tlon that the ‘common law is not'in conflict with inter-
national law.

Other authorities are:  The Amazone, 41940] P. 40; in re
Suarez; Suarez v. Suarez, [1918] 1 Ch. 176, The judgment of
the Quebec Court of King’s Benc ,APp,eaI Side, In Rex v. Rose
(not et reported) is notbinding on this Court, and should not
e followed, because it is wrongly decided. engetice v, Musmann,
[1928] A.C..433, does not suppart the reasoning which is there
pased upon it.  The status of the documents here Is determined
b}/ the facts that Zabotin was a duly accredited representative
of a foreign State, and that they came from his safe in the
gmtbass_y. he legal results of that status are for the Court to
etermine.

[Roach J.A.. One would have thought that an, immunity
granted by the Crown to a foreign State could not be ipvoked b
a subject of the Crown to the Prejudme of the Crown] Itisa
matter of public policy that such evidence should not be
admitted in the courts, o L

The general principle_that illegality in obtaining evidence
does not affect its adm|53|bll|9/ does not make these documents
admissible if they are protected by d||olomat|c immunity.

3, The trial Judge refused to hold @ voir dire as°to the ad-
missibility of the evidence given by the accused before the RoXaI
Commission, considering himself bound by Rex v. Mazerat, [1946]
OR. 762, 86 CCC. 32T 2 CR. 261, [1946] 4 D.LR. 791 The
Mezeramt Case (lid not decide that question, and nothm(% In that
decision precludes the accused from glvmq evidence on the issue
of admissibility, and as to whether Or not the conditions of ad-
missibility were present. [Robertson C.J.O.. There is noth-
ing to prevent his objecting, without @ voir dire, and gwmg
evidence he wishes or the “issue.] But. the evidence on tha
point should be given before the depositions are admitted in
evidence. [Robertson CJ.O.. But as Lord Sumner pointed-
OUt In 1brahim v. The King, 1191_4] A.C. 599, the rule requiring a
voir dire IN the case of a confession is an exceptional one, devised
for particular circumstances ]
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The Canada Evidence Act, R.S.C. 1927, ¢. 59, does not apply
to the evidence and proceedings before the Royal Commission,
becayse s. 2 of that Act presugﬁoses a_tribunal” which is agﬁl¥-
|mmmmeMMmdeMM%mmmes
cléarly were nat doing. That being so, the accused was not a
“Witness” within the meaning of 5.5, and could not have pro-
tection under that section. o

J. R. Cartwright, K.C. (Lee A. Kelley, k.c., With_him), for
the Crown, respondent; 1. The indictment was the first time a
charge of conspiracy was laid against the accused, the commit-
tal for trial having been made o charges of substantive offences
under The Officidl Secrets Act. It Wwas on the indictment so
found that the accused was taken_before the County Court
MmmmmmMW%WLWWWWNMnMW
indictment clearly did not eynvernm of his right to_elect: re
Rex v. Daly et at, % O.L.R, 156, 41 C.C.C. 354 1924] 1 D.LR.

- Giroux v. The king (1917), 56 SCR 63,29 C.C.C, 258
39 DLR, 190; Rex v. Bryden (1921), 54 NSR. 411, 24 CCC.
198, 61 D.L.R. 477. , L

As to what took place, we ask leave to file an affidavit setting
out the procee_dm%s before the County Court Judge which are
not emhodied. in the record. If autharity Is needed for the re-
ception of this affidavit in the exercise “of the Court’s powers
under s. 1021, we refer to rex V. putr, 23 Sask. L.R. 151, 50
C.C.C. 246, 41928] 3 WWR. 550, [1929] 1 D.LR. 152, The
affidavit need not"set out the exact words used by the judge:
Rex v. Tresegne (1928), 58 O.LR. 634, 45 C.C.C. 210. IS
affidavit clearﬁy shows that an election was in fact made on 13th
hAaY,and that'the appellant did not wish to be tried by a jury.
Following the election, there were several adjournménts,” and
a date was finally fixed to suit the convenience of defence coun-
sel, and it was nat until after an_athcauOn_for an adjournment
had been refused that any objection to jurisdiction on this
ground was made. _ R

It is the fact, not the record, of election, which is decisive:
Rex v. Duff, supra, at . 248 (C.C.C)  Given consent in fact
the formal récord is at most a procedural matter, which does not
00 fo jurisdiction. There is no case that says that the failure to
Mmake a record at the time deprives the, Judge of jurisdiction.
Rex v. Yong Jong, supra, WaS d proceedllg% YO way 0f habeas

corpus, Where only the formal record could be Tooked at.
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. Even if this obd'ection is well taken, the a?peal should be dis-
missed under s. 1014(2) of the Code, since there has obviously
been no miscarriage of justice in this respect. I

2. Neither this aPpeIIant nor his counsel has any status to
raise the question of diplomatic _|mmun|t)é. The appellant was
charg\ed with a grave crime against the ‘State, and counsel for
the Attorneys General of both Canada and Ontario called this
witness and” produced the documents. The only persons who
might have been entitled to take this point were either some
Rerson instructed hy the ambassador, or, conceivably, Gouzenko
imgelf. “We rely In the EngeTie Case, supra, and on' the reasons
of Bﬁ.fClaP/ J.In Rex v. Rose, supra; also on the _rU|e_ that the
admissibility of evidence is not affected bg illegality in obtain-
Ing it:~ Wigmore on Evidence, 3rd ed. 1940, vol™8, p. 5, s. 2183,

3. This Court expressly said in rex v. Magerall, supra, that
NO. voir dire Was necessarY before the admission of evidence of
this type. Trials cannol be constantly mterr_thed to take
eviderice on subsidiary points. All the facts which the accused
might have established. on a voir dire Would have gone to weight
rather than admissibility.

The Canada Evidence Act obviously applies to this inquiry:
s. 2 0f the Act; Rex v. Mazerall, supra. EVeN if s, 5 were not
applicable, the common law rule would have made the evidence

admissible, because of the appellant’s failure to object to answer
the questions.

. .G A, Martin, k.C., Inreply: Compliance with s. 827 goes to
jurisdiction, regardless of the wishes of the accused.

Cur. adv. vult.

. 28th February 1947. The judgment of the Court was de-
livered by

Robertson C.J.0..—This is an appeal from the conviction
of the appellant on his trial before Judge McDougall, sitting in
the County Court Judges’ Criminal Court of the County  of
Carleton, on the 18th November 1946. The charge upon which
the %p ellant was tried and convicted was that” “he, the said
David Gordon Liman, during the year 1945 at the City of Ottawa
in the County of Carleton; and” elsewhere in the Province of
Ontario and in the Province of Quebec did unlawfully conspire

together and with Colonel Nicolai Zabotin, Lieutenant Colonel
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Vasili M. Rogov, Israel Halperin, Edward Wilfrid Mazerall, and
Philip Dumford Pemberton Smlth, one with another or others of
them, and with other persons unknown, to commit an indictable
offence, to wit, a breach of section 3, subsection 1(c) of the Official
Secrets Act, being chapter 49 of the Statutes of Canada, 1939,
3 George VI, that'is to say, for purposes Prejudmml to the safety
or interests of the State to obtain, collect, record, publish or
communicate to another Ferson or persons documents or in-
formation which were calculated to be or might be or were
intended to be directly or mdw_ectly{ useful to a foreign Power,
to wit, the Union of Soviet Socialist Republics, contrary to sec-
tion 573 of The Criminal Code, in such case made and provided”.
Counsel for the appellant contended that there had been no
Broper election b%/ the appellant to be tried before a judge under
art XVIU of The Criminal Code, R.S.C. 1927, ¢, 3b, and that,
therefore, he was not properly tried in the County Court Jud%es’
Criminal Court. In connection with this objection we permitted
counsel for the Crown to file an affidavit of Mr. Howard, one of
the counsel retained for the prosecution of this case in its earlier
stages. The filing of this affidavit was not objected to by coun-
sel for the appellant. In his affidavit Mr. Howard sets forth in
detail the proceedings in relation to the P]referrmg of an indict-
ment before the grand jury for the charge upon which the
%ppellant was later tried In the County Court Judges’ Criminal
ourt, and the later proceedings when the appellant requested
that he be taken before the County Court Judge for the (Purpose
of electing a trial under Part XVVm of The Criminal Code. The
appellant was accordingly taken before the Count)( Court Judge,
as he had requested, and thereupon he elected trial by him. The
appellant himself confirmed this election on a later occasion
when it became necessary to fix a later date for his trial. Such
cases as Giroux v. The King (1917), 56 S.C.R. 63, 29 C.C.C. 258,
39 D.L.R. 190, and Re Rex V. alr et ah, 55 O.LR. 156, 41 C.C.C.
354, [1924] 1 D.L.R. 819, are relevant
It was said by counsel for the appellant that no entry was
made of the consent of the appellant to be so tried at the time
the consent was given, as provided in s. 825(2) of The Criminal
Code. We have no means of knowing whethér or not such an
entry was made. The statute does not say whose duty it is to
make the entry, but, in any event, I cannot conceive ‘that the
failure of some officer to make such an entry at the proper time
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can have the effect of either dePrlvmg the accused of the rlﬁht
to be tried in_the manner he elects, or making a trial in that
manner a futile proceeding, whether there is"a conviction or
an acquittal. _ _ _

|t was further opjected that the evidence of the witness Gou-
zenko was Inadmissible on the ground that he was not competent
to produce or to give evidence in respect of certain documents
which he had removed from the Russian Embassy, and, further,
that his evidence was irrelevant. Gouzenko is a native of Russia.
He came to Canada in June 1943 as an employee of the Russian
Embassy at Ottawa. He left the Embassy in September 1945,
taking with him a number of documents from the files there,
and if may be said that he took them without authority, Before
ap_?ellant was put on trial, Gouzenko had been called as a
witness for the prosecution on the trials of other persons charged
with offences similar to that upon which the appellant was tried,
and he had given evidence and had produced, or identified cer-
tain documents taken by him from the Embassy upon which the
Crown relied in proving the existence of a conspiracy such as
the aRpe_IIant was charged with. These documents had been filed
as exnibits on the earlier trials, and had thereby gone out of the
possession of Gouzenko and come into the custody of the Courts
In which the trials were held. Obg]ectmn was taken on behalf of
the appellant to the admission of these documents_in evidence on
his trial, and to Gouzenko giving evidence in relation thereto, on
the ground that the documents were the Rro erty of the Em-
bassy and were |mp_rQPerIy removed from the Embassy by Gou-
zenko, and were privileged. The appellant sought tohave this
class of evidence excluded on the %round that under the rules
of international law in relation to diplomatic immunity a privi-
lege arose that Rrevented their production or use in “evidence.
NO objection to their production and use in evidence at this trial
was taken on behalf of the Russian Ambassador, or by or on
behalf of anyone else other than the appellant. S
_The principles of international law in relation to diplomatic
immunity are stated and discussed in numerous reported cases,
and in many well-known text-books of recognized authority. For
convenience | quote from the second edition of Halshury’s Laws
of England, vol. 6 (1932), p. 506, as follows:
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“The immunities accorded to public ministers by the usages
of nations, which have come to be known as international law,
are expressly recognized in the law- of England.

“In accordance with_the principle Onmis coactio abcsse a
Ie?at_o débet, a public minister does not owe even a temporary
al e%|ance to the Sovereign to whom he is accredited, and has at
least as %reat an immunity from suits as the Sovereign whom he
represents. He is not supposed even to live within t e_terrltorr
of the State in which he exercises his functions, and is for all
juridical Purposes supposed to be still in his own country. He
IS exempt from the criminal gunsdmtlon of the State in"which
he resides, and is not subject to interference or arrest except,
possibly, in the one instance of his engaging in acts contrary to
Its safety and welfare. In such case it seems that he may be
arrested” and detained until he can be conveyed out of the
country, and his house_may be searched and his papers seized.

“But diplomatic privilege does not impart immunity from
legal liability, but only exemption from local jurisdiction. _

~"All writs and processes whereby the person of a public
minister, authorised and received as ‘such, may be arrested or
mgnsqggg, or his goods distrained, seized, or attached, are null
and void. .

And at p. 510:  “The immunities of a diplomatic agent are
extended to his family living with him, because of their relation-
ship to him; to secrétaries and attachés, whether civil or mili-
tary, forming part of the mission, but not ﬂpe_rsonaII%{ accredited,
because of their necessity to him in his official relations; and to
domestics and other persons in his service not possessing a_diplo-
matic character, because of their necessity to his dignity or
comfort. The privilege is that of the minister himself, and only
attaches to them so Tar as it is necessary for his convenience.”

There is ample authority to be found in the reported cases
for the statement that the privilege is that of the Minister him-
self. An early case is that of Fisher v, Begrez (1833), 2 Cr, &
M. 240, 149 E.R. 750. A recent case is Rex v. A.B., [1941r] 1
K.B. 454. No case was cited to us, nor have | been ablé to find
any, as authority for allowing one in the position of the appel-
lant here to set Up a claim of diplomatic immunity as a ground
for the exclusion of evidence upon his trial on a criminal charge.
The privilege is not his, nor is there any authority for extending
the diplomatic immunity to him. For all that appears, the

C.A
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Russian Ambassador, or his Government, may have no concem
with the prosecution of the appellant.and the evidence by which
it IS squght to establish his quilt. This proceeding is not one
that affects either the person”or the property of the Ambassa-
dor, or anyone to whom, by the established principles of inter-
national law, the diplomatic privilege may be extended. No
process of the Court was required fo be issued against the
Ambassador, or against anyong in his service or in” any wa

attached to the Embassy. "This proceeding is simply the trid
of a resident of Canada for a criminal offence aIIe%ed to have
been committed within Canada. Reference may be made to
Haile Selassie v. Cable and Wireless, Limited, 938 Ch, 839,
where it was held that as the rights of the plaintiff (the de jure
sovereign of a foreign country) could be adjudicated upon with-
out directly or indirectly imp eadln%_the de facto SOVEreign of
that country, the Court"had jurisdiction to hear and determine
the action notwithstanding that the Ambassador of the de facto
sovereign of that country had given notice to the company that
his. Government claimed to be entitled to the sum of money
claimed bg the plaintiff. See alSo in re Russian Bank for Foreign
Trade, [1 33]| h. 745 at 769.

_In_my opinion the appellant has no status to mainfain any
objection based upon the rules of international law relating t0
diplomatic immunity. If another opinion as to the appellant’s
status to maintain that objection could be entertained, it would
be necessary to consider whether even a foreign Ambassador
i entitled fo the privilege of d|ﬁlomat|c immunity in circum-
stances where the acts with which the prosecution’is concerned
are contrary to the safety and welfare of Canada: see Hall’s
Internationdl Law, 8th ed. 1924, pp. 223-4.

This same question of diplomatic immunity has been recent-
ly considered by the Court of King’s Bench of the. Province, of
8uebec on the “appeal of one Fred” Rose aﬁamst his conviction
upon a similar charge. | cannot find that the judgments in that
case_have, as yet, been reported, but | have had the privilege of
reading a copy of the reasons for judgment of some of the
+udges of the_ Court of King’s Bench.” In"my opinion we should
ollow the opinion of that Court.

As to the objection that Gouzenko’s evidence is irrelevant,
| am of the opinion that it also fails, if the evidence of the
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appellant given before a Royal Commission, which | shall next
deal with, was proper_l(){ admitted. _

Gouzenko gave evidence of a widely extended plan, of which
certain membérs of the Russian Embassy had the general direc-
tion, whereby information and documents were secretlg obtaine

them through members of the Civil Service of Canada. |
think there is.no room for doubt, upon the evidence, that the
purposes of this plan and the character of the information and
documents, obtained under it, come well within the description
contained in the charge of conspiracy upon which angeIIant Was
tried, The ai)pellants own statemerits made to the Royal Com-
mission clearly show that he was a party to the plan and actively
e_nﬁaged with“others in carrying it out.” Once it had been estat-
lished that the appellant was a"paty to this plan or congpiracy,
the special rules of evidence applicable where a conspiracy 1S
charged, are wide enough to agmit the evidence given by Gou-
zenko as evidence relevant to the charge upon which the appel-
lant was tried. _ O

|, therefore, deal next with the objection taken by the appel-
|ant that his statements or depositions made beforé the Royal
Comr%s_smtn_ vlvere improperly admitted in evidence against him
upon this trial.

p Counsel_submitted that s. 5 of The Canada Evidence Act,

S.C. 1927, ¢. 59, does not apply to the taking of evidence
before a Royal Commission aﬁ)omted by Order in Council under
The Inquiriés Act, R.S.C, 1927, ¢. 99, with authority “to inquire
into_and report upon which public officials and other é),ersons n
positions of trust or otherwise have communicated, directly or
Indirectly, secret and. confidential information, the disclosure of
which might be inimical to the safety and interests of Canada
to the agénts of a Foreign Power and the facts refating to and
circumstances surroundmg such communication”.

Section 2 of The Canada Evidence Act reads as follows:

~ “This Part shall apPIy to all criminal proceedings, and to all
civil roc,eedm(%s and other matters whatsoever re,spectm(ﬁ which
the Parliament of Canada has jurisdiction in this behalf.”

In m(Y opinjon the Iar&gua e-of thig section is broad enough
to include an mqulFr)y under The Inquiries Act as a matter re-
specting which the Parliament of Canada has, jurisdiction. | see
nothing in_ the section to confine the ap1QI|cat|on of the Act
strictly to judicial proceedings, and s. 5 of The Canada Evidence

C.A.
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Act applies to the evidence given by the appellant before the
Royal" Commission. _ _

It probably makes very little difference, however, for the
present purpose, whether 5.5 of The Canada Evidence Act, which
relates o incriminating answers, is applied, or the rules of evi-
dence prevalllnﬁhvanthout that statute are agglled. If the statute

aépplles_ then, although appellant as a witness before the Royal
ommission, might have ob{ected to answer upon the ground
that his answer would tend to criminate him, or tend to”estab-
lish his liability to a civil proceeding at the instance of the Crown
or of any person, still he must havé answered the question, The
onIP/ protection given by the statute is that if such an objection
is faken, aI,thou?h the “witness is not excused from answering,
the answer is not to be used or receivable in evidence against him
in-any_criminal trial or other criminal proceedln? against him
thereafter takmgnpla(;e, other than a prosecution for perjury in
the giving of such evidence. If, on the other hand, The Canada
Evidence™Act does. not apply, then appellant, on ob{ectmg t0
answer and his obgecnon being maintained, would not be com-
pelled to answer. But in both cases the witness must make his
obéectlon to answering Ph|€son on Evidence, 8th ed. 1942 P
198. " The appellant dit not object to answer any question put to
him in the course of his examination before the Commission.
Having made no objection to answering, he can have no Pro-
tection a?amst the Use of his evidence Upon this trial, whether
the statute applies or does not apply. o
. Further objection was taken "that the learned trial judge
|m_i)r_operly_ refused to direct an issue on the voir dire hefore ag-
mitting this evidence of the appellant. | can see no ground in
law for this objection. The reason for directing an isslie of that
character, where there is a question of the admissibility of evi-
dence and the case IS fried with a jury, is that it is undesirable
that the jury should leam of statéments attributed to the ac-
cused hefore”the judge—whose sole duty it is—has determined
them to be admissible in evidence. Here there was no {ury, and
there was very. little evidence to be heard to determine the ques-
tion of admisSibility. _

In the judgment of this Court in the recent case of rex v.
Mazerall, L19 6] OR. 762, 86 C.CC. 321, 2 CR, 261, [1946]f
4 D.L.R. 791, we pointed out that, b_)é long-established rules ¢
evidence which this Court is not at libertyto disregard, a clear
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distinction in practice is made, in regard to their admissibility
between statements of an accused person made, in the course of
his examination on oath before one' duly authorized.to take such
examination, and statements not made under oath in the nature
of confessions, or that tend to incriminate, made by an accused

person after a charge has been laid against him to ot in the pres-

ence of a person in authority in whose custod}/ he is. In the
case. of the latter it is necessary before the statement can be
admitted in evigence, If its adnission is ob{ected to, that the
Prose_cuﬂon shall first_establish that the statement was volun-
ary in the sense that it was not induced by threat or fear or by
any promise or inducement. There is no”such preliminary ré-
quirement in the case of a statement made on oath, first dbove
referred to. This does not mean that the accused person cannot
adduce in evidence a_nythln? otherwise pr,oHerIy admissible that
may show facts or circumstances that might tend to lessen the
weight of the statement made by him on 0ath, or to explain it,
but such evidence does not go to the question of admissibility.
No ?l\ndtence of that kind Was tendered in this case for the
appellant.

|OpThere existed, therefore, no ground upon which the swom
statements of the appellant Put N evidence against him by the
Crown could, have Dbeen refused admission. ™ There was™ also
nothing in evidence that in any way lessened the weight of these
admissions against the appelldnt. There was, on the whole case
ample evidence, pro erI)( admitted, to support the fmdmtg of
the learned County Court Judge that the appellant was quilty of
the offence of which he was convicted.

The appeal I, for these reasons, dismissed.

Appeal dismissed.
Solicitor for the accused, appellant: G. A. Martin, Toronto.
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