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1 Introduction

If Canada is to have an entrenched charter of rights, it must be
an effective ones an ineffective charter would, in many ways, be
worse than none at all. While we take no stand on entrenchment,
we wish to point out a number of deficiencies in the proposed
Charter of Rights and Freedomsy we are particularly concerned
about its impact wupon the sizable proportion of Canadians who

are homosexual.

The purpose of this brief is to point out some inadequacies in
the draft Charter, and, in particular, to recommend changes

which would improve its application =0 nav people.

The remainder of this brief is organised as follows: Part 11
contains background information on Canada*s gay community, and
documents the need for an explicit statement of equal protection
for gays? Part 11l refutes arguments against such a statement?
and Part IV contains our recommendations. A list of
organisations supporting explicit protection on the basis of
sexual orientation is appended, as is the proposed Manitoba Bill

of Rights.



Il Background information

The size of the gay minority in Canada

We Ffirst wish to establish the fact that the gay minority in
Canada is large. There are two difficulties, however, in
accurately determining the number of gay people in Canada*
First, it has become generally accepted since the justly famous
Kinsey reports.were published that the normal range of human
sexuality is broad indeed. Kinsey found that many people are
neither exclusively homosexual nor heterosexual. Because of
this, we run the risk of arbitariness in attempting to estimate
the size of the homosexual population of Canada. The complex
range of human sexuality makes this difficulty unavoidable. The
second difficulty in accurately determining the relevant numbers
comes from the fact that most homosexuals are forced to remain
invisible because of social discrimination and lack of legal
protection. In the present circumstances, therefore, we have no

means of taking an adequate census.

The closest guide for estimating the number of homosexuals in

Canada remains the Kinsey reports. They found that:



4% of white males are exclusively homosexual throughout
their adult lives*

8% are exclusively homosexual for at .least 3 years between
ages 16 to 55*

10% are predominantly homosexual with only incidental
heterosexuality for at least 3 years between 16 and 55»

13% are predominantly homosexual but with a distinct

history of heterosexuality for at least 3 years between 16
and 55.

18% are equally homosexual and heterosexual for at least 3
years between 16 and 55.

25% are predominantly heterosexual but with distinct
homosexual history for at least 3 years between 16 and 55.

30% are predominantly heterosexual but with incidental
homosexuality for at least 3 years between 16 and 55.

Overall, 50% are entirely heterosexual; 50% feel at least
some sexual attraction towards members of their own sex.

Kinsey’s figures for women were smaller, generally less than

half those for men, but still significant.

Kinsey"s statistics have often been challenged; yet in follow-up
studies performed over the last thirty years, the percentage of
the population which has had serious involvement with
homosexuality has fairly consistently been found to be on the

order of 10% of males and 5% of females.

These figures indicate that the actual homosexual population
over age 16 in Canada may range from 500,000 to about 1,500,000.
A reasonable estimate of the size of Canada’s gay community
would be about 1,000,000. Statistically speaking, if you are

not gay yourself, you can quite likely count a homosexual among

your relatives or friends.



Who are Canada"s gay people? Those unfamiliar with gay society
often find it hard to believe that there could be so many gay
people* It should be remembered that, because most of us can
"pass' as heterosexuals, we are one of the minorities that Iis
generally invisible. We still encounter people who can tell us
that we are the first homosexuals they have met. What they

typically mean, however, is that we are the Tfirst who will admit

1t.

Gay people also differ from most other minority groups in that
we are Tfound in all walks of life and cross all ethnic,
religious, educational, and class lines. Contrary to many
popular myths, we are found in all professions - from loggers,
catskinners, and hockey players to educators, lawyers, doctors,
and politicians. We not only have jobs, but also families,
relationships, and social and political passions. We go to the
dentist, buy shoes, watch TV, and pay taxes. Our presence, in
short, 1is important and socially diffuse, and constitutes a

significant minority status.

Discrimination against the gay minority

In spite of the Federal government"s partial décriminalisation

of homosexuality in 1969, gay women and men continue to be



confronted with social, political, cultural, and economic
discrimination* Social attitudes of intolerance and
misunderstanding are widely prevalent. Homophobia «w the Tfear
of homosexuals is more deeply rooted in our culture than many
other forms of prejudice. The stereotypes and myths about
homosexuality may differ from racist and sexist prejudices, but
their function is the same: a rationalisation Tfor oppression,
the creation of a climate of fear and mistrust, and the

encouragement of unfair practices in public life.

What 1is worse, however, is that such prejudice and
discrimination are often approved by our legal system itself, a

situation which is largely not the ~case for other minority

groups. Thus, despite our numbers, lesbians and gay men have
none of the human rights protections accorded to other
minorities. For example, the Draft Charter of Rights and

Freedoms, which ensures the protection of the rights of most

minorities, does not include coverage for different sexual

orientations.

Fortunately, the emergence and support of gay rights
organisations across Canada has meant that more and more cases
of discrimination are coming to light. We briefly discuss three
of the most iImportant forms: discrimination by government,

physical abuse, and private discrimination.



Discriminatory laws and discriminatory enforcement

until 1976, sections 5(e) and 5(f) of the Immigration Act
specifically prohibited the entry into Canada of gay people.
Those sections have now been repealed, but the fact that a
statute which explicitly discriminated against gay men and
lesbians has existed so recentlv demonstrates the need for

constitutional protection.

The amendment of statutes that expressly discriminate against
gay people is a step in the right direction, but it has not
eliminated discrimination based on sexual orientation. There
still exist a number of statutes that operate in a way that
effectively discriminates against gay people, even though they

are not on their face discriminatory.

Perhaps the clearest examples are in the Criminal Code. As
noted above, the 1969 amendment of the Criminal Code only
partially decriminalised relations between homosexuals. The
Code 1is drafted in such a way that all homosexual sexual
relations are still prohibited unless one comes within certain
narrow exemptions (see sections 155, 157, and 158). The onus of
proving that those exemptions apply is on the accused, and the
Crown can establish its case merely by proving that the act took

place. This procedure is in sharp contrast to heterosexual



actst which are presumed not to be criminal except in certain
limited circumstances» Moreover, though the wording of sections
155 and 157 suggests that certain acts are illegal whether
performed by heterosexuals or homosexuals, cases have
interpreted those sections so as to make the same act criminal
if performed by people of the same sex, but not criminal if done

by a man and a woman.

The Criminal Code provisions concerning the validity of consent
also have the effect of discriminating against gay people.
Section 158, which applies to homosexual relations, specifies
that the age of consent is 21. The effect is to make criminal
consensual relations that take place in private between two

people who, for all other legal purposes, are considered adults.

In addition, Criminal Code provisions concerning common bawdy
houses have been applied against homosexuals in situations in

which they would not have been applied to heterosexuals.

A number of other statutes also effectively discriminate against
gay men and lesbians, though they do not specifically refer to
homosexuals. For example, section 19 (1) () of the Immigration
Act still sometimes can exclude gay people because they have
been convicted of crimes involving consensual sexual relations,
even though heterosexual activity in the same circumstances
would not have been illegal. The fact that many laws give

special protection or benefits to married people, and that gays



cannot marry also has a discriminatory effect« For example, tax
laws, unemployment rules, inheritance rights, maintenance
duties, and evidence rules regarding marital communications all
can have the effect of distinguishing between gay couples and

heterosexual married couples.

Finally, a number of laws exist which do not necessarily have
the effect of discriminating against gay men and lesbians, but
which are dangerously vague and can be applied in a
discriminatory way. For example, many laws governing admission
to professions such as law and teaching require that the
applicant be "of good moral character', which could be applied

to exclude gay men and lesbians.

Physical abuse

The known cases of gay people who have been beaten and
physically abused are frequent enough to indicate the embedded
nature of homophobia in parts of our society. The remedies
against assault 1in the Criminal Code are typically ineffective
for gay people because of anti-gay feelings (and often outright
harassment) on the part of the enforcement agencies themselves,
and because of the unwillingness of gay people to press charges

knowing that they are without institutional support, and that



their jJobs, housing, and social contact may be automatically

jeopardised if their different sexual orientation is publicised»

Private discrimination

Although the Charter 1is governmental in nature, there is a

substantial amount of private discrimination. We briefly
outline discrimination in two areas - employment and access to
services — in order to demonstrate further the disadvantaged

position of gay men and lesbians 1in our society.

Employment discrimination against lesbians and gay men is in
many -respects exactly the same as discrimination against other
minorities: a refusal to apply the same standards of competence
and reliability to one group of people that are applied to
others. For example, parents may wish to "protect” their

children from teachers of whom they disapprove — just as they

did with political or religious minorities.

Many gays are integrated into the workforce, rather than forming
an economic underclass (although, of course, lesbians face
discrimination on the basis of both gender and sexual
orientation). Even so, many of us are forced to live in fear

that we will be "found out", and summarily dismissed. Our
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consequent need Tfor secrecy thus makes it impossible for us to

speak out for our own dignities and rights.

The same situation applies in housing and services. It is

difficult enough for gay singles to obtain housing from some

landlords, let alone gay couples. Hotels suddenly find they
have no vacancy when a gay couple seeks accommodation. Public
houses exclude patrons they suspect of being gay. Office

buildin"gs and community centres arbitrarily refuse to rent to
gay organisations. Insurance companies refuse to insure us,
demand higher rates, or require extra policies not demanded of
heterosexuals. Hospitals may refuse visitation privileges in
intensive care units to the long-term lover of a gay individual.
Printers refuse to print newsletters of gay political
organisations. Major newspapers openly refuse advertisements
placed by gay organisations. Radio stations refuse to broadcast
public service announcements of nsv organisation meetings.
Various media regularly vilify wus, and then deny us the

opportunity to reply.

In the present circumstances, gay people are either vulnerable

to discrimination, or are Tforced to try to escape such
oppression by concealing their sexual identity. Neither
alternative can be countenanced in a democratic society. The

first alternative offends the principle of minority rights. The

second alternative is surely one of the most oppressive forms of



discrimination — = to pressure people into lives built around
deception and lies. Imagine what it would be Jlike for
heterosexuals to be either exposed to unjustified discrimination
against them, or to be forced to conceal their husbands and
wives from co-workers, to never be truthful about their home

lives.
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11l The Case for Change

A society which designs its political institutions on the basis
of birth, race, or other status is obviously less desirable than
one which designs those institutions on the premise of equal

respect and concern for all of 1its citizens, a respect and

concern accorded them simply as human beings. A person has a

fundamental right if that right is necessary to protect her or

his dignity or standing as a moral person equally entitled to

concern and respect. This concept includes the idea that there

are ways of treating a person that are inconsistent with

recognising him or her as a full member of the human community,

and holds that such treatment is profoundly unjust.

Furthermore, disrespect for the law itself is discouraged if we

expect conformity to the law without at the same time providing
egalitarian human rights protection under its auspices. That

is, laws in Canada are not effective simply because they may be

enforced by applying coercive sanctions, but also because they

are consistent with the basic principles upon which our
political system is founded. Given the traditional
presuppositions of a democratic society such as ours, we submit

that an individual"s sexual orientation is no more a justified

reason for denying human rights than is race, ancestry,

religion, marital status, or gender. As a minority

group, homosexuals are as deserving of protection from
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discrimination arising from social prejudice as are members of
other minority groups- The examination of five common arguments
against proposals to include protection on the basis of sexual

orientation will confirm this point.

1) It is sometimes claimed that gay people voluntarily
choose to engage in homosexual activity, and therefore do
not deserve legal recognition. This argument would also
apply to discrimination on the basis of religion, which is
included in the.draft Charter. Mere voluntariness is not

in itself a deciding factor.

Moreover, while there are many schools of thought about the
causes leading to homosexuality and about whether a
homosexual orientation is or is not immutable, it is clear
that one"s sexual orientation at some stage becomes a very
basic part of one"s personality. We seldom hear that
heterosexuality 1is a voluntary course of activity which can
be changed at will. The claim that human rights should be
denied because homosexuality might be modifiable is highly
offensive to gay people. Certainly, religious or political
minorities would react strongly to any suggestion that they
deserved no rights since their views could be changed by

means such as aversion therapy. Gay people are offended

for the same reasons.

The only possible defense for this line of argument must
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assume that homosexuality is harmful to others. Yet the
Criminal Code recognises that private sex between
consenting adults shall be free from adverse legal concern
(at least to some extent). However, the media continue to
give publicity to two old and completely unfounded notions:
that gays are child molesters, and that they try to
"recruit"” adolescents into homosexuality.- In fact, the
heterosexual population, taken as a whole, is nine times
more dangerous to children that homosexuals. Dr Judd
Marmor, past president of the American Psychiatric
Association, and a world-famous authority on sexual
disturbances, has stated:
The popular assumption that homosexuals constitute a
threat to young children is a myth; in fact, the seeking
out of children as sexual objects is much less common
among homosexuals than among heterosexuals.
Over 90% of all sexual offences involving children are
committed by male adults against female children. It
should be pointed out that no one thereby argues that
heterosexuals in general should be denied human rights.
Those incidents involving male children are frequently
committed by men who have also committed offences against
female children. (Virtually no women, including lesbians,
are involved in these offences.) The original assumption
tries to <cast an aspersion on gay people by confusing
homosexuality with paedophilia. The overwhelming majority
of gay people, just as the majority of heterosexuals, have
no sexual interest in young children, and agree that all

children deserve to be protected from sexual assault.
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Forbidding child molestation is the relevant strategy* not
denying human rights to either the general heterosexual or
homosexual population. Indeed, it should be obvious that
the general denial of such rights is an ineffective, and

even a counterproductive, means of child protection.

The other frequently heard accusation is that gay people

“"recruit” adolescents into homosexuality. Although
researchers do not agree on the causes of either
heterosexuality or homosexuality, there is general

agreeement on what does not cause it. One cannot “recruit”
either a gay person to heterosexuality or a heterosexual
person to homosexuality. Any cases apparently to the
contrary do not demonstrate the® supposed efficiency of
“"recruitment”, but rather raise the question of whether one
began with a heterosexually or homosexually oriented person
in the TfTirst place. Sexual orientation is a basic given in
everyonels personality — probably determined by as yet

unknown very early childhood experiences and possibly

genetic, hormonal, or environmental factors - and is not
susceptible to arbitrary manipulation or chance
interventions. A single or short-term series of either

homosexual or heterosexual experiences is not predictive of

an individual®s permanent sexual orientation.

Moreover, any homosexual or heterosexual problems of

recruitment can be dealt with by means of normal
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professional procedures, and by criminal and juvenile law.
Again, there is no justification for denying human rights

to either the heterosexual or the homosexual population as

a whole.

2) It is sometimes claimed that the prohibition of
discrimination on the basis of sexual orientation would
conflict with more |basic rights. But that is not an
argument against including that right in the Charter.
There will many occasions in which the rights set out in
the Charter will be balanced against one another. For
example, the Criminal Code provisions concerning hate
literature require a balancing of the right to equality

against the right of free speech.

It is not acceptable to discriminate against someone merely
because he or she is a Jew or a Native person. Where
discrimination of any kind occurs, the onus should be on
the discriminator to prove that the right to equality

should be limited in order to protect some other right.

3) It 1is sometimes <claimed that explicit protection of
lesbians and gay men 1is not needed. In rebuttal, we refer
the reader to our above description of the ongoing (though
largely submerged), legally permitted, anti-gay

discrimination in Canada.
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Indeed, Canadian courts have been consistently shown to be
extremely conservative in cases involving human rights,
For example, the British Columbia Human Rights Code was
narrowly interpreted by the Supreme Court of Canada in Cay
Alliance Toward Equality vs. The Vancouver Sun. The
absence of a specific sexual orientation clause in an
enumeration of protected minorities would undoubtedly cause
many judges to conclude that the drafters of the Charter

did not intend to include protection for gay people.

4) It 1is sometimes claimed that the inclusion of sexual
orientation would be too costly. But a Charter of Rights
is a statement of principles of a democratic society.
Moreover, discrimination itself has high social costs, both
financial (e.g-, welfare to a person unreasonably denied
employment) and intangible (e.g., the psychological effects
of the fear of discrimination, and of the pressure to

"pass™ as a heterosexual).

5 Finally, it is sometimes claimed that the inclusion of a
sexual orientation clause is too Tfar ahead of present
social attitudes. This does not appear to be the case.
For example, a Gallup Poll in June, 1977, indicated that
52% of Canadians were in favour of including sexual
orientation; only 30% were opposed. Support for such
legislation has come from public agencies, corporations,

women’s organisations, labour unions, municipalities,



school boards,
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homosexuality, the majority of Canadians recognise that
democratic civil liberties require the elimination of
anti-gay discrimination. Just as the native Indian needs
protection from racism, and women need protection from
sexism, gay people need legal protection from homophobia.
Ultimately, unfair discrimination offends the civil genius
of our community and cannot reasonably be perpetuated by

the public institutions themselves.

It is our conviction that gay people are equal in dignity and
moral worth to all other human beings, and that they are equally
capable and deserving of sharing 1in the privileges and
responsibilities of full citizenship. The present absence of
explicit protection in the Draft Charter is tantamount to
serious denial of our fundamental rights as human beings, and
cannot be countenanced. There 1is no utilitarian, legal, or
moral justification for the continued exclusion of lesbians and

gay men from our society.
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1V Recommendations

It is essential that the Canadian Charter of Rights and Freedoms
protect the rights of gay men and lesbians. Previous sections
of this brief have documented the existence of discrimination
against gay people both by private individuals and by public
officials. In addition. there are still instances in  which
federal and provincial statutes operate in a manner that
discriminates against gay men and lesbians Of course, the
protection provided by a constitutional charter of rights cannot
solve all these problems, and for that reason gay groups have
proposed other legal reforms including amendments to federal and
provincial human rights statutes. But the Charter can eliminate
some of the sources of discrimination, and can serve to set an
example for all members of our society. Gay men and lesbians do
not seek any special treatment, but we do assert the right to
protection on the same basis as all other —citizens. In
addition, we urge that the Charter be modified so that the
rights it sets out can be effectively enforced. A number of

changes are required to achieve these goals.

The right to equality

Section 15 (@) of the Charter provides that: "Everyone has the
right to equality before the law and the equal protection of the

law without discrimination because of race, national or ethnic
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origin, colour/ religion/ age/ or sex«" (emphasis added) The
most obvious interpretation of this wording is that only the
named types of discrimination are prohibited. While other
interpretations are possible, experience with section 1(b) of
the existing Bill of Rights suggests that the courts will
interpret the right to equality narrowly if the wording of the

section allows.

Surely, the right to equality should itself be granted on an
equal basis to all people. The right to equality does not give
any Kkind of immunity to anyone. It merely provides that laws
affecting any person or group must be non-discriminatory and
must Fulfil a legitimate governmental objective. There 1is no
reason for exluding certain kinds of discrimination from this

protection.

We recommend that section 15 be amended to make clear that the
right to equality protects against all forms of discrimination.
IfT a list of prohibited grounds 1is included, the wording should
be changed so as to clearly show that the purpose is not to
exclude other forms of discrimination from the protection the
section provides. The wording proposed in paragraph 2.4 of the
submission of the Canadian Human Rights Commission achieves this

purpose, and has our strong support.

In addition, we support the recommendation of the Canadian Human

Rights Commission that "sexual orientation”™ be included in any
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list of prohibited grounds« If the purpose of the list is to
identify groups that historically have experienced
discrimination, gay men and lesbians should be included. I the
purpose is to identify types of discrimination affecting large
numbers of people, again, gay men and lesbians should be
included. Finally, 1if the purpose 1is to direct the courts to
give protection where they otherwise might not, it is especially
important that ‘'sexual orientation” be added to the list.
Earlier sections of this brief have outlined the failure of the
courts to extend legal protections to lesbians and gay men. We
have shown that the attitude of the judiciary is behind that of
the general population. It seems unlikely that the courts would
interpret the right to equality as failing to protect against
racial or religious discrimination, but there is a real chance
that they would not interpret section 15 as protecting gay men
and lesbians, particularly if that section included a list of
prohibited grounds and "sexual orientation” were not on that

list.

Other restrictions in the Charter

The Charter is worded in such a way that all of the rights it
sets forth may be severely restricted, if not abolished
altogether. These weaknesses affect everyone, and they have
been examined in detail in other submissions to the Committee.
We wish, however, to briefly outline some of them, and to point

out ways in which they would particularly affect gay men and
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lesbians.

1) Section It This section provides that the rights

declared are subject to ‘'such reasonable limits as are
generally accepted in a democratic society with a
parliamentary system of government." Judicial

interpretation of the existing Bill of Rights suggests that
the courts may intepret this section as authorising laws
that violate the Charter as long as they are duly enacted
by Parliament or a provincial legislature and purport to

represent the will of a democratically elected majority.

Popular majority groups seldom need constitutional
protection. We need a bill of rights to protect minorities
from the intolerance sometimes expressed by the majority,
and to guarantee everyone the freedom to express unpopular
views and to work for unpopular causes. In short, we
sometimes need protection from the will of the majority.
Section 1 may well deny protection when we need it most.

We recommend that section 1 be deleted.

2) Frozen concepts: Many sections of the Charter state that
a person "has the right to ..." certain protections. This
seemingly innocuous wording is dangerous, for there is
judicial authority to the effect that similar wording in

the existing Bill of Rights authorises the continuation of

restrictions on rights that existed when the Bill of Rights
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was enacted« A similar: approach to the Charter would
condone all limitations on rights that exist as of the time
the Charter becomes operative« That danger affects
everyone, but it is especially likely to affect gay men and
lesbians, whose rights are presently restricted in very
substantial ways. We recommend that the language be
changed to make clear that the scope of the right 1is not

limited by existing restrictions.

3) Authorised violations: Several sections of the Charter,
including those protecting against searches (section 8) and
unreasonable bail (section 9), can be denied 'on grounds,
and in accordance with procedures, established by law.”
That means there is no limit on the power of Parliament or
provincial legislatures to restrict or abrogate these
rights. The Criminal process has been used in the past and
is still used as a means of oppression of gay people. We
recommend that these sections be amended to give meaningful

protection to those subjected to the criminal process.

4) Remedies: The only remedy provided by the Charter is to
declare an existing statute inoperative. Many violations
of the Charter, however, will be caused by improper conduct
of public officials rather than repressive statutes. It
would almost certainly be a police officer, not a statute,
who would deprive a person of the right to be informed of

the cause of arrest (section 10(a)) or the right to retain
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counsel (section 10(b)). Cruel and unusual treatment or
punishment might be imposed by a statute, but often the
violation would be caused by prison officials who
instigated such treatment or tolerated inhumane prison
conditions. Usually, it would do no good to declare a law
inoperative 1in those circumstances, for the law would not
be the source of the problem. We recommend that the
Charter include remedies for violations that result from
the conduct of public officials as well as those caused by
legislation. Courts should have the power to order
officials to comply with the Charter, and they should be
able to award damages for violations of the Charterr to
exclude evidence gained as a result of illegal conduct, and

to punish those intentionally violating the Charter.

This matter is of particular importance to gay men and
lesbians, since prejudice against gays and lesbians on the
part of law enforcement officials and other public

authorities is not uncommon.

In addition, we recommend that an independent Commissioner
be appointed to assist private individuals in enforcing
their rights under the Charter. Often, enforcement of the
provisions will require expensive and time-consuming
litigation that is beyond the resources of many
individuals. If the Charter 1is to effectively protect all

people, rich and poor alike, it 1iIs necessary that an
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official be appointed who is responsible for enforcement of
the Chartere Sections 17-21 of the Proposed Bill of Rights
for Manitoba (shown in Appendix B) might serve as a model

for the establishment of such an office.

Omitted rights: the right to privacy

Nowhere in the Charter is there any protection of the right to
privacy. That right is of particular importance to gay men and
lesbians, whose private lives have often been made the subject
of regulation and public scrutiny. United States courts have
interpreted the U.S. Bill of Rights as protecting the right to
privacy, and that right has helped to 1protect individuals from
governmental regulation of matters that are of no legitimate
public concern but are of iImportance to the individual. The
right to privacy has not, however, been generally established by
Canadian legal authority. An explicit statement of that right

should be included in the Charter.



Appendix As Public Support

A broad spectrum of important organisations has publically
supported the principle that persons should not be discriminated
against, in employment or other matters, by reason of their
sexual orientation, and have urged civil rights legislation that
would ensure homosexual citizens the same protections now
guaranteed to others. This appendix contains a partial list of

these organisations.

Academic associations

Canadian Association of Anthropologists and Sociologists

Canadian Association of University Teachers

Ontario Secondary School TeacherFederation

Faculty Associations of the Universities of Ottawa,
Windsor, Waterloo, and J*arleton University.
Non-discrimination clauses re faculty employment
at Simon Fraser- University and the University of
British Columbia

Ontario Conference of University Faculty Associations

Civil liberties organisations

Canadian Federation of Civil Liberties and Human Rights
Associations

British Columbia Civil Liberties Association

Family service organisations

Planned Parenthood Federation of Canada

Sex Information and Education Council of Canada

Mental Patients Association of British Columbia

Government organisations

Canadian Human Rights Commission

Ontario Human Rights Commission
Quebec Human Rights Charter
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Labour unions

Canadian Labour Congress

British Columbia Federation of Labour

Canadian Union of Public Employees (Saskatchewan)
Canadian Union of Public Employees (Ontario)
Non-discrimination clauses in many union contracts

Legal organisations

Canadian Bar Association

Law Union of British Columbia

Vancouver Community Legal Assistance Society
Westminster Community Legal Services Society

Municipalities (non disg¢rimination
clauses m hiring policy)

City of Ottawa
City of Toronto
City of Windsor

Political parties

Liberal Party of Canada
New Democratic Party of British Columbia
New Democratic Party of Canada

Religious denominations

Anglican Church of Canada, House of Bishops
Metropolitan Community Churches of Canada
Society of Friends (Quakers)

United/.. Church of Canada

Women*s organisations

Advisory council of the Status of Women

British Columbia Federation of Women

National Action Committee on the Status of Women
Vancouver Status of Women

Major organisations in the United States

American Association for Advancement of Science
American Bar Association

American Anthropological Association

American Civil Liberties Union

American Federation of Teachers

American Medical Association

American Psychiatric Association

American Psychological Association

American Public Health Association

American Sociological Association
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Democratic Party

Lutheran Church of America

National Council of Churches

National Education Association

National Organization of Women

United Church of Christ

Unitarian Universalist Association

Young Women®"s Christian Association

Cities of New York, Boston, San Francisco,
Washington (DC): non-discriminatory clauses
in hiring policy.



Appendix Bs Proposed Bill of Rights for Manitoba

The following proposal for a Bill of Rights for Manitoba was
written by Walter Tarnopolsky, and is reprinted in The
Constitution and the Future of Canada, published by the Law

Society of Upper Canada as a Special Lecture (1978).
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in, (It Xu jH'i-uii  hull I 1 1¥[irivi'd nf lihoity <« e=ext on u<li

'lin<l m ami in ai'i‘iaililimc 'villi such piiu*dures a- have previously
been established liy law,

j'iffa Xu person shall It* suujcried to arhitrary arrest or ileteMtiun,

Kvery person wlim is deprived of liberty shall he treated with
humanity aiid shall nut ho subjected to cruel and unusual treatment
mi* punishment.

(11 Kvrry persun who is deprived nf liberty has a rieht of recourse
to Inlfu tt'i tin jutS'

(i Kerry person who is aricsled or detained shall he provided
V.oitli:

(al the rea-auis for tin* arrest, fir detention, and a clear statement

nf the chare'ei a'-rainst her or him;

(li) the opportunity to retain and instruct counsel without delay;

(c) information mi the rights in paragraphs (a) and (hi.

(i'i Xo person nri*-ted shall I> detained in custody unless the
jctcrtum is loa-onaMy neces'ary In assure the appearance ot the
i"ml'son detained at tiie bearin'.; or lirarilies into tin* eharyes ajeaitist
that person or is otliei wise necessary in the public interest.

(71 Kvery person charged with an ntl'euee shall he tried within a
reasonable time.

(S> Kvcry pi*rs'iin chanted with an niTenee shall U

(at presumed innocent unt'l proved cuilty aeeonlinu' to law; and

iI>) entitled to refii.-e to testify or to refuse to confess ;ruilt.

itl) Xo accused person shall he held euilty of an oll'enee mi account

any act or muis-ion which, at the Lime of its commission, did not
constitute a violation of the law.

11. (1) AIll courts, quasi-judicial and administrative bodies musl
ad fan ly.

12) Kvery poi son sdiall have a riirht to fair. ollYct.ive and authori-
*alive procediii cs. in aceonlanre with the principles ef lundamental
, i-lice, for tiie determination of that person's rights. privileeres,
...abilities and oliliiratimis under tiie law.

i.') In tin* determir.ationl'V any court or by any qua-d-judicial body,
f any charue, aireuation, .'ippliration or pioccedint; wiiieli could result
« a line, imprisonment. penally, punishment. tin* lo.-s or denial or
‘'miimitnm of any opportunity or jrain, or in the eurtaiiment of tiie
fundamental riedits and freedoms proclaimed herein, every person
-ball be entitled :

(a) to adequate notice and a fair lieariny; by a competent, in-
dependent and impartial tribunal e tabji-hed by law;

(li) to lie represented or defended by joctal counsel of l.liat person’s
own eliiHi'incr;

(c) to present evidence and examine witlies.-.es on her or his own
behalf;

(d) li/lcrn---examine witnesses aeniusL tliai person;

(e) to have the free assi.-tance of an interpre’er if tlie poi-on
cannot understand or Mirale tiie laiitruaee useil in court ; and
(f) to he informed of the rights in paragraphs (a) to (e) inclusive.
(-H Kveiy person wlio is party to any proceedin’;s lieforc
(i) any emin or
fii) otlier non-eonsensua] trilmnal or
(iii) any ad ministrative hoard, commission or irilmnal to which
tile parties or any party must by law resort or re.-pomi to
any nmi-arbitral adjudication
is entitled tf# pro-ceule an appeaf on tiie nioiits fur crior in law/m-
evideuee, or the weielit of evulonce. within ‘be lime limitai imm . 'pie-
scribed iiy law. to a d”~ruemated appi’li.ite tribunal from a tir.ai jiide-
menl or di.'pn.-iLion in sueii pincoedilies: and it no linio jimitation«
be jirc'eriiie.l or appellate tribunal | o desi;un:oii tben an appeal -iia.l
lie to the t’ourt of IUteen's liriidi within me' month of prm;nii:.cmn,

or .iernintr of tiie judgment or disposition appecied fiom. whirhev or
he the later.
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r\ke it

I'J. Any ut'tivi.flin of a taw flIf AT;illiteelt. whether *mn«kel hdore op
after tin; comiiur into t'oree of the Mniiit'Am /.';// ni Ili>iliiy, a- «B ,v
any nrdoit* rule or revolution subject to I'Hmu' repealed, jilm3l>li>d rtf
altered by tin; Leirislalivo Assembly nf Manitoba. vliirh is
with any provision in Purl | Ik*c<f »hall, to the extent of an.'/ such
ini'idlsi>l.olley. I»’ inoperutivis ami nf no elleet,

t:j. X< evidence which ha.; honn «xain;fl directly nr mdiremly a., a
result- nf an jnlrinir.-dm-lit nf niio of lLlic fundamental rivals- and ft»-*.-
dums heicm proclaimed. shall he admi.-sihlc/in any enurt, trinut.u!.
hoard, commission, nr other authority in tin' I'rnvince nf Mautt“iiu>*

11. Section; 12 and || iln not apply in.relation to a prnvi-jnn of a
lave of Manitoba as tr'serihed (heroin. j1 any Act n! the l.evistature <
Manitoba expre.-.-ly deidares t.hat sndi provision shall nperato not-
withstanding.- the Mmii/iil>ti IHIl n/ /M'/Ms-,

Lo. Tlu* fnndamonla'l riu'hts and freedom-- her; in proclaimed shall
not ho construed .-0 as to exclude, limit, nr dimmi.~h. any other (jee's
and fr<4*d(*ittl of the individual whether under the laws of Manitoba
or of Canada.

12, Ttd Itorm y-i jon"ral sballipiii aceoi dam-- v.dh sue!, i®j.rllllm >
as may he pr>r:t«md by the l.ieiitenant-i lii'e'rr.or in (‘noiicil. .amine
everv propo-od revolution submitted in draft t'-umi to tlie Levisti-.:-
of Ueeulatiotis p'lr-uant,- to Thi UiiinlInl.\> 1 and every I;d

introduced in or presented to the Il.cvis'ative As>eml>ly. in order >
ascertain whether any of the provisions thereof are im on/istetit until
tlie purposes and provisions of the M<nnh>I>n I'ill 1f and lie
shall report any such inconsistency to the Legislative Assemldy at tile
first convenient opportunity.

TAUT Ur

17. There shall lie a Manitoba* Commissioner of Civil Liberties
whose function is to investigate- -alb vod contraventions or infrinve-
ments of the fundamental riehls and freedoms herein proclaimed* to
attempt to achieve redress of infrinoenn nls which the Commissioner
tilids unjustilied and, if necessary, to institute proceedings in respect
of such infrinvements.

]s. (1) Where pursuant to a complaint, or on lier or his own
i jitiniivc, tin- (‘ominissimier believes that there may bo contravention
or infrinvemont of a provision in Part 1 tlie Commissioner shall in-
vest mate the allowed aft.

(2i Unless the'Commissioner determines that the subject matter
«f iiu- complaint is trivial, frivolous or vexatious, or that some other
-eau-dy is reasonably available to .the complainant, or the complaint
is made more than twelve montTis after the doinLT of the art. the
«‘ommissiom-r shall llives! j«rate the complaint, and deiermino whether
iliere j> prolialile eam-e for lielievinjr that eonlraveiitiou or inl'rinve-
mciit of lart 1 was occasioned.

(mA Should tlie Commissioner decide foe any of the reasons in sub-
section (2) not to continue the investjvation or conduct of the com-
plaint. tile Cmumissinner shall then inform the complainant- of the
decision and the rea <ms for that decision.

10. If tlu- Commi.'sioner (h/ciihs tl-at. tlu.-re is probable cause for
helievimr that, eoiit.rav<Mitinn<f)r iiifrinvomcnt. of Part | was occasioned,
"he Commissioner simil attempt to etl'cct a settlement between the
1 arties. with adeipiaie redress, inclmlimr a sati-factory assurance
lcom tlji» person who lias done :u; ad. m eonlrav- ntmn of Part i
a-.-ain-t a repelilioo of iln- act.

— l-or the pui po-i-s of tlie iuvestivatimi the (umiiii<siniiL-i- shall
nave till tlie [lowers available to the Manitoba <>mi>ud>mun.

21. It tin- Coniim ss-ioner is of the opinion timt a person has com-
mitted an art which is in contravention eer inlrimrement of a piovisioii

m Part |I. and is unable to obtain a satisfaetory settlement of the
matter, the Cnmmi. sjnner may institute a proceedinir on the Court of
1meeii'-- Pencil for such relief as may he veanted pursuant to section

ami the proceodimr may he instituted and the relief irranted witli-
"iit proof of damaiTe or the loss of any economic opportunity or iraiii.
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