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A1 ternative (7.

(
(

Ever y o n e  shall have the following fundamental 
f r e e d o m s :

(a) f r eedom of c onscience and religion;
(b) f r eedom of thought, belief, opinion

and expression;
(c) f r e edom of the press and other media;
(d) freedom of peaceful assembly;
(e) freedom of association

sub je ct  only to such limitations as are reasonably 
n ecessary in a free, democratic and pluralistic society.

Ever yo ne shall have the following  rights:

(a) the right-to life, liberty and security 
of the person and the right not to be 
deprived thereof without due process of 
1 a w ;

(b) the right to be secure against u n r e a sonable 
invasion of privacy;

(c) the right to property and the right not to 
be deprived thereof arbitrarily or without 
fair compensation.

All courts, quasi-judicial and administrative bodies must 
act fairly.

Everyon e shall have the right to have his or her rights 
and obligations determined fairly and in accordance with 
the principles of fundamental justice.



Ev e r y o n e  shall have the right not to have his or her 
person or pr o p e r t y  s ubjected to u n r e a s o n a b l e  search 
or seizure.

E v e r y o n e  shall have the right not to be u n r e a s o n a b l y  
impri s o n e d  or d e t a i n e d .

Ev eryone shall have the right on arrest o r . d e t e n t i o n
(b) to retain and instruct counsel wit h o u t

delay and the right to be informed promptly 
thereof.

An yo ne charged with an offence shall have the right
(bb) to defend himself or herself in person

or through legal assistance of his or her 
own choosing and, if he or she has not 
sufficient means to pay for legal a s s i s t a n c e , 
to have legal assistance provided when the 
interests of justice so r e q u i r e ;

(c) to be presumed innocent until proven quilty 
according to law in a fair and public hearing 
by an independent and impartial tribunal, 
unless compelling cause exists for excluding 
the p u b l i c ;

(d) not to be denied reasonable bail without just 
c a u s e ;

(e) not to be found guilty on account of any act 
or omission that at the time of the act or 
omission did not consitute an offence under 
domestic or international law;

(f) not to be tried or punished more than once 
for an offence of which he or she has been 
finally convicted or acquitted in C a n a d a ;

(h) not to be compelled to t e stify against himself 
or herself or to confess g u i l t .



12. E v e r y o n e  shall have the right not to be s u b j e c t

to cru e l ,  i n h u m a n  or d e g r a d i n g  t r e a t m e n t  or p u n i s h m e n t .

1 5.(1) E v e r y o n e  shall have the rig h t  to e q u a l i t y  in both the
c o n t e n t  and a d m i n i s t r a t i o n  of the law w i t h o u t  u n r e a s o n 
able d i s t i n c t i o n .

Iternative ( 15.( 1)  E v e r y o n e  shall have e q u a l i t y  of r i g h t s  u n d e r  the law and 
( e q u a l i t y  bef o r e  the law w i t h o u t  u n r e a s o n a b l e  d i s t i n c t i o n .

15.(2) W i t h o u t  l i m i t i n g  the g e n e r a l i t y  of s u b s e c t i o n  (1), no 
d i s t i n c t i o n  shall be made on the basis of race, 
na tional or e t h n i c  origin, c o lour, r e l i g i o n  or sex 
u nless such d i s t i n c t i o n  is n e c e s s a r y  to p r o m o t e  a 
c o m p e l l i n g  p u b l i c  purpose.

15.(3) Thi s s e c t i o n  does not p r e c l u d e  any law, p r o g r a m
or a c t i v i t y  that has as its obj e c t  the a m e l i o r a t i o n  
of c o n d i t i o n s  of d i s a d v a n t a g e d  pers o n s  or gro u p s  
p r o v i d e d  that

(a) the law, p r o g r a m  or a c t i v i t y  is u n d e r t a k e n  
p u r s u a n t  to an e x p r e s s  d e c l a r a t i o n  by 
P a r l i a m e n t  or a l e g i s l a t i v e  a s s e m b l y  that 
the p r o t e c t i o n  of this s u b s e c t i o n  is being 
soug h t ;  and

(b) the law, p r o g r a m  or a c t i v i t y . J s  r e a s o n a b l y  
r e l a t e d  to the o b j e c t  of a m e l i o r a t i n g  
c o n d i t i o n s  of d i s a d v a n t a g e d  persons or groups.

26. A Court of c o m p e t e n t  jurisdiction shall have power to 
issue such p r e r o g a t i v e  writs, e q u i t a b l e  re m e d i e s ,  
d i r e c t i o n s  and orde r s ,  i n c l u d i n g  o rders for the 
p a y m e n t  of c o m p e n s a t i o n  and for the e x c l u s i o n  of 
e v i d e n c e ,  as may be a p p r o p r i a t e  in a given case for 
the e n f o r c e m e n t  of any of the rights or f r e e d o m s  

c o n f e r r e d  by this Charter.



2 9 . ( 2 )  The t e r m  “ g o v e r n m e n t "  i n c l u d e s  all p u b l i c

a u t h o r i t i e s ,  o f f i c i a l s ,  e m p l o y e e s ,  t r i b u n a l s  

and o t h e r  p u b l i c  b o d i e s  and p e r s o n s ,  i n c l u d i n g  
for the p u r p o s e s  of s . 2 9 ( l ) ( b ) ,  t h o s e  at- the 

m u n i c i p a l  level of g o v e r n m e n t .

2 9.(3) The t e r m  "law" in this C h a r t e r  i n c l u d e s  an act 
of the P a r l i a m e n t  of C a n a d a  or of a l e g i s l a t i v e  
a s s e m b l y  i n c l u d i n g  any ord e r ,  rule or r e g u l a t i o n  
t h e r e u n d e r ,  e n a c t e d  b e f o r e  or aft e r  the c o m i n g  into 
f o r c e  of this C h a r t e r , a n d  any law in force in C a n a d a  
or in any part of C a n a d a  on the c o m i n g  into f o r c e  of 
this C h a r t e r  that is s u b j e c t  to be r e p e a l e d ,  
a b o l i s h e d  or a l t e r e d  by the P a r l i a m e n t  of C a n a d a  or a 
l e g i s l a t i v e  a s s embly.

29.( 4)  N o t w i t h s t a n d i n g  s u b s e c t i o n  (1), sect i o n  15 shall 
not have a p p l i c a t i o n  until three yea r s  aft e r  this 
Act, e x c e p t  Part V, comes into force.

E m e r g e n c y  P r o v i s i o n

(1) In time of public e m e r g e n c y  whi c h  t h r e a t e n s  the 
saf e t y  of the n ation or any part t h e r e o f  and the 
e x i s t e n c e  of w h i c h  is p r o c l a i m e d  by P a r l i a m e n t  or a 
l e g i s l a t i v e  a s s e m b l y  the rights and f r e e d o m s  set out 
herein may be l i m i t e d  but only to the e x t e n t  s t r i c t l y  
r e q u i r e d  by the e x i g e n c i e s  of the s i t u a t i o n  and p r o 
vided that in no e v e n t  shall such l i m i t a t i o n  i n volve 
d i s c r i m i n a t i o n  s o l e l y  on the gro u n d  of race, colour, 
national or eth n i c  origin, r e l i g i o n  or sex.

(2) No d e r o g a t i o n  from s e c t i o n s  2(a), 3,4,5, 11(e ) , ( f )  
and (g), 1 2 , 1 5 , 1 6 , 1 7  and 18 ma y  be made und e r  this 
p rovision.
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Let us start this brief by stating that we firmly support the 

concept of an entrenched Charter of Rights and Freedoms. We recognize that we 

live in a free and democratic country and that Canada's record in protecting 

human rights and civil liberties compares very well with that of other 

nations, past and present. Nevertheless, our slate is by no means a clean 

one. There have been numerous occasions in our past when Canadian gov e r n 

ments, particularly those at the provincial level, have made serious incursions 

into the domain of rights and freedoms. Over the past century we have seen 

orientals denied the right to vote and the right to work; we have seen an 

attempt to require newspapers to publish government statements, provide 

the government with sources of information and even to accede to government 

demands to cease publication altogether; we have seen Jehovah's Witnesses 

d e n i e d ‘the right to distribute religiouS  ̂ pamphlets on public thorou g h f a r e s ; 

we have seen Hutterites restricted in their ability to purchase land for 

their colonies; we have seen Japanese-Canadians suffer internment and loss 

of property during wartime.

Unfortunately, we cannot assume that these examples are nothing 

more than historical accidents and that similar incidents could not occur 

today. It was only ten years ago that the War Measures Act was used to 

round up hundreds of innocent people in the province of Quebec; it is still 

true that the Indian Act discriminates against women; conditions in some! 

prisons are still unacceptably bad; our criminal process still sometime:



denies an arrested person the opportunity to consult counsel and results 

in illegal searches and seizures.

While an entrenched Charter of Rights and Freedoms would not 

in and of itself guarantee that the rights and freedoms of Canadians would 

be immune from the tyranny and bad judgment of legislative majorities and 

public officials, it.would in our view provide those rights and freedoms 

with the best form of protection available. The techniques now available 

to the courts to protect rights and freedoms against governmental incursions- 

the division of powers approach, the restrictive interpretation technique, 

the implied bill of rights and even the Canadian Bill of Rights - have 

clearly shown themselves to be inadequate to the task. Rights and freedoms 

require the firm footing in our constitution that an entrenched Charter would 

give them.

An entrenched Charter of Rights and Freedoms would also represent 

an impo rtant step towards the fulfilment of the obligations that Canada 

agreed to assume as a signatory to the International Covenant on Civil 

and Political Rights, 1966. Article 2 of the Covenant states:

"1. Each State Party to the present Covenant undertakes 
to respect and to ensure to all individuals within 
Tts~Terrltory~and subject to its jurisdiction the 
rights recognized in the present Covenant , without 
distinction of any kind, such as race, colour, sex, 
language, religion, political or other opinion, 
national or social origin, property, birth, or other 
status.

2. Where not already provided for by existing legislative 
or other measures, each State Party to the present 
C o v Em an t und ertak es__t o t a k e_ the n e c e ssary ste p s , i n 
accordance with its constitutional processes and 
with the provisions of the present Covenant, to 
adopt_such 1egisiative or_ other measures as may be 
necessary _to give effect^to_the rights recognized 
in the present Covenant.“
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believe that the Charter should at a minimum guarantee those

rights provided for in the International Covenant. But we also believe 

that the Ch arter should go beyond the minimum international standards 

esta bl is he d by the Covenant. It is proper, therefore, that the Charter 

include other rights such as language rights that are especially suited to 

Canadian standards and needs.

Although we support the concept of an entrenched Charter of 

Rights and Freedoms, we have very serious concerns about the Charter included 

in the Resolution introduced in Parliament in October. Broadly speaking, 

these concerns are as follows:

(1) some rights have been omitted altogether;

(2) some rights have been so qualified as to be virtually
meani ngl ess ; ' *;

(3) some rights have been too narrowly defined;

(4) the d ra f t in g  o f  seme r ig h ts  requ ires improvement;

(5) the "reasonable limitation" provision (s. 1) is far 
too broadly worded.

These defects in the proposed Charter are so substantial that we do not 

believe it would fulfil the aims of an entrenched Charter nor would it 

satisfy the international obligations that Canada has assumed.

The remainder of this submission comments on the deficiencies 

in the Charter introduced in October and proposes alternative provisions 

whi ch  we fee l would more effectively assure basic protection of the rights 

and freedoms which are consistent with a free society- and with our inter

national obligations. Me hope that our comments will provide assistance 

in preparing amendments that are proposed by others.



1. Fundamental Freedoms (s .  2)_

Our concerns here are o f  two d i f f e r e n t  k inds . F i r s t ,  we feel 

th a t  a l i s t  o f  "fundamental r ig h t s "  should be added to the l i s t  o f  "funda

mental freedoms." Second, we fee l th a t  the d ra f t in g  o f  the "fundamental 

freedoms" p ro v is ions  needs improvement.

- 4 -

(1) Addi t io ns

The "fundamental r ig h t s "  th a t  we be l ieve  requ ire  reco gn it ion  

alongside the "fundamental freedoms" are (a) a m od if ied  vers ion o f  the 

present s. 7, (b) the r ig h t  to p r ivacy  and (c) the r ig h t  to  p rope rty .

( a ) M od if ied  s. 7

Given the importance o f  symbol ismUg an entrenched b i l l  o f  r ig h t s ,  

i t  i s  our view th a t  the"'-r i g h t  to l i f e ,  l i b e r t y  and s e c u r i t y  o f  

defined by the pihe^efit  s. .7 should be given special reco gn it ion  alongside 

the "fundamental freedoms" a t  the b e g in n in g 'o f  the Charter. While we agree 

th a t  i t  i s  d i f f i c u l t  today to  argue th a t  any p a r t i c u la r  r ig h t  or freedom 

is  more "fundamental" than another, i f  there is  to  be a specia l category 

o f  "fundamental" r ig h ts  o r freedoms - and i t  appears th a t  there is  - then 

su re ly  the r ig h t  defined by s. 7 is  deserving o f  in c lu s io n  in  i t .  C e r ta in ly  

i f  the te s t  o f  "fundamentalness" is  the length  o f  time the r ig h t  o r  Q

has been y■ecogniized i n Anglo-Canadian jur i gpirydence, tl le r ight  def'i n e d

2 7 mus 4-U be corisider ed "fundamental" fo n i t  was recogr • _ ~ j c .r , l I¿cu ub 1af back as

the Magn3 Carta' in 1215. I t  is also to be1 noted that  1the | i | h t  dot

by s. 7 Wei.s incl1 udod in the "fundaradn>t 31 r•ights and freee dbifts 1 catec3oric

of both B ;e Cane5 d i in Bill of Rights and thie Constituti()nul Amend, .e>

1978 ( B i l l  C-60).



of law" for the phrase “except in accordance with the principles of fundamental 

ju s tic e .18 Such-^f reformulation would not only bring the right into line  

with its  counterparts in the Canadian B ill of Rights and B ill C-60, i t  would 

also arguably serve to broaden the scope of the righ t.

^bj t i ìí'¡i¡ l  co Pri vacy

In arguing for the inclusion here of a right to privacy we draw 

to your attention the following considerations:

{ i  j In the/^’7G'3Scuss"tQn •Draft'1 Charter dared August ¿ Z> 

privacy/. Section 9~q|/-that draft reae as 'follows:

.-r”SV -Everyone has the rig h t/to  be-ipcure
m . I n s t a jtd i t1 u 1 J in  va s io n o f Dî i vacy. H

fH R1HH a c le a r  i ndi cat i  on t h a t  th 6 fèdera! go ver■n nient
-re Q Q P ZG S L Rpr ra n C£'v 1rv?. -. u i t h fs y r i g h t .

t ;-9 E 1 Qhr rc p r i  vto y  1C  »(ÌjlÌv e n 'exp:? i c i o  recocp i L. ~i 0;¡ in
■k x 17 Q;nHSH| tne  in te r nax iona l Covenant on I p ̂ v i l
an d p0 $ i t i c a 1 Rig h t | i  /: Cariada , as a s ig n a to ry to th e
Coven arvH B dyty bo und to en sure tha im proper pro te c -
t i on Is caceo r  de d t h i s / r i  gh t  in dorr¡es t ic  law. We-. can
th ir i i 04vno b e t te r  way íxe¿• f t th i s o b i i  g a t i on th anSmJ1,0 i  n•r 1ude a rl 9- f ; t o o r i  vacy prov is io n  in  t he Chs r t e r

T r /it  could be said sî>;ty. years ago, as i •f.Xt was
by 1£§Ky Uusti ce Brandéis of the United/■States
HlfilO U\J Í*e¡xe/Court, thSt w - e r i gh t to be le t al one"
was 11 the right rnoSt val tied byte i v il iz ed ren the
sa;rr:i-.COuIBS I h1 U  U sa i % BR u vv o \/en "nippe j  usti f i ca t i on tod
tt*0 pow er ot* 4- ;¡£9staMil 1to invade the p rfy a cy o ' the
cf t 'i ton Iras' never1 en EhS3 y- w 4-han i L * S i oday and
nmi j > » o •ni ses to conti nus to grow as"technologrjÿ':/;continue
feO (4  a  _  -j Op, The fiÿe d Eor protection on t ne part  of
xns c it i zen is th0 r0 for e acute.
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( i v ) I f  recogn it ion  is to be given to the r ig h t  to privacy 
such recogn it ion  should not be l im i te d  by inco rpora t ing  
the r ig h t  in the category o f  “ legal r ig h t s . "  Invasions 
o f  privacy are not re s t r ic te d  to the sphere o f  cr im ina l 
in ve s t iga t ion  but can occur in any context. For th is  
reason, p rov is ion  should be made fo r  th is  r ig h t  in s. 2.

As fa r  as the wording o f  a r ig h t  to privacy is concerned, we 

would recommend adoption o f  the fo l lo w in g :

"Everyone shall have the r ig h t  to be secure against unrea
sonable invas ionof p r ivacy ."

I t  is  our view th a t  "unreasonable" is  to be pre ferred over " a r b i t r a r y ,"

not only 1 bf^j

v is ions (e.g

reasonableness" is  the te s t  used in several other pro- 

s. 6 (3 ) (b ) ,  s., 11(b)) but also because "unreasonable"

provides a higher, and we feelüfcore appropria te , level o f  p ro tec t ion  than

"arb i t r a r y ."

With respect to the r ig h t  to property, we note the fo l low ing  

considerations:

( i )  The r ig h t  o f  the ind iv idua l to "the enjoyment o f 
property and the r ig h t  not to be deprived thereof 
except by due process o f  law" is  protected by 
s. ' l ( a )  o f  the Canadian B i l l  o f Rights.

( i i )  Recognition o f  the r ig h t  to property was given in 
the proposed C onsti tu t iona l Amendment Act, 1978 
( B i l l  C-60).



•• /

The right to property has been a cornerstone of 
all western liberal democracies and is still, even 
with the advent of the welfare state, an integral 
party of our society.

(iv) The importance of private property is recognized 
even in the constitutions of socialist countries 
Such as the People's Republic of China. Although 
the focus in such constitutions is on personal 
rather than real property, this may change if, as 
is occurring now in the People's Republic of China, 
private ownership of homes is encouraged.

(v) If the reluctance to incorporate a provision regarding 
property stems from a concern that the courts might 
develop an economic due process doctrine similar to
that developed by the U.S. courts and thereby prevent 
th; stai:e from intervenin 9 ?n the market pi a c e , SUCh

n c e t*n is sur ely unfou tided. Not on ly has th;i L
ri r. ca 1nr,n ç i u “ a ^ 'nee been ahaÛÜÛ ndoned in the U. i t
1 so th e case , as the CO urts w e l 1 kn o w1 t nat such
r v e !i L 1on i s an accept 0 d part of Ca nad i a n t . l 1 re to da y .

t h° ri ght to property be worded? We are by no means

h i s bu t woul d suggest th a t co nsi de rat i on be given to

to be depri
have the right to property and the right not 
thereof arbitrarily or without fair compensation."

We have chosen the word "arbitrarily" here so as to minimize the possibility 

of the courts using the provision to prevent governments nationalizing 

sectors of the economy. In this instance, we feel, there is reason to 

deviate from the practice of using the word "unreasonably" to provide the 

test.

f 2 ) Redrafting

Turning to our second basic concern, that the drafting of th 

rovisions needs improvement, we wou1d sugges t that, s uoject
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to our recommendation regarding a special limitation clause for this categor 

(see 6 infra), the present s. 2 be recast as follows:

"Everyone shall have the following fundamental freedoms:

(a) freedom of conscience and religion;

(b) freedom of thought, belief, opinion and 
expression;

(c) freedom of the press and other media'; -

(d) freedom of peaceful assembly;

(e) freedom of association.;"

is represen ts four chan §ep.- Each.of these will be explai H£Q
turn.

using the word "has‘: in n 2 (and most of the other ri gh

gran tin g pro \- vs i ens -:i n •thef C!nar r) the drafters run flHBI y*’isk of avi

tlfe'1courtS:rJi;i 1 ize-_ the;•nfl +- a v> s i i  £rozen con cents" th e a r '' xvhen t \isy C;

to 1hte rpret theo rH w 1 Ch‘ ’’pe rfeps aspuch a & :a n\/thine 1 se

been re sponssible for t1 sor ry fa4*0 Q-f MB PjN o anadian Brill 01r RitjSl;s i wi

when applied to s. 2t'(ana the other similarly worded provisions), reason 

as follows);*. (1) if the-Charter .spates, tixd .^everyone "has" the fundamental

freedo ms listed. in s . hen no law\, order, regulation , etc.„ in existence

4- O-u ̂  4*11 c L \me it is enacted CO U i 0 be" said to infringe upon any.of those

free dorns (if thi s w e r e  not the;'case• then it would not be true to say that

Wp nHave" those freedoms) . f  o \g>. yz } if n;o law , order, regulation. etc . ir.

exis tence at the time -'the Charter iS Pp 3cted can be sa 1 c inge upon

any of thote ire p thei stop^  Of the latter can be no areater than

the 1 dWS , orders , regulations,; O t then in existence permi t. jhe imp]ic

tion fn *; lini n g  wOU'tdNb~ rX . „e Qi*a in cl l inprff '-r *p KSB "l l a*vs ̂ orders ,
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regulations, etc. in existence at the time the Charter is enacted would 

be immunized from judicial review. Second, the ability of the courts to 

scrutinize legislation enacted thereafter would be severely hampered.

tie appreciate that such a theory is by no means a necessary 

consequence of using "lias" in s. 2, particularly because the Charter uses 

the same word when it grants wholly new rights, such as the minority language 

educational rights spelled out in s. 23. However, the Canadian Bill of 

Rights also granted new rights (e.q. s. 2(g)) and that was apparently 

not a sufficient bar to the development of the theory there. Nor was s. 5(2)

of the Bill which provided that it was to apply to legislation enactei

before as well as after thf ting into force of the Bill. To

therefore, we feel it would be better to substitute "shall have" for "has" 

in s. 2 (and all of the other right-granting provisions). Such a change 

would entail no costs and would serve to eliminate the possibility of the 

"frozen concepts" theory being revived. It would also bring the Charter Into 

line with the International Covenant on Civil and Political Rights, which 

uses "shall have" in its right-granting provisions.

The deletion of the adjectival phrase "of information" in "freedom 

of the press and other media" stems from a concern on our part that the phrasi 

might be interpreted to limit the protection accorded the media to the 

imparting of information only. This, in our view, would be unacceptable. 

Since we cannot see.anything to be gained from including the phrase we wouio 

prefer not to take this risk. We note in this regard that the words "of 

information" did not appear in the "Discussion Draft" Charter of A u g;



The reason behind giving "freedom of the press and other media" 

its own provision is that we are reluctant to see this freedom defined 

as a subset of freedom of expression. Because of the important role the 

media play in any western democracy there may be times when the courts will 

want to provide them with a special type of protection - for example, in 

connection with the law of defamation, the law of contempt, the ability 

to protect one's sources, freedom from search and seizure, etc. As pre

sently drafted s. 2(b) would not permit such protection to be accorded.

We would prefer not to have the courts' hands tied in this regard. We 

would point out*8iat separate recognition is given "freedom of the press" 

in the Canadian Bill of Rights and was proposed in Bill C-60.

The final change, that of giving "freedom of peaceful assembly' 

and "freedom of association" separate provisions, stems from a concerr 

that the juxtaposition of the, two tin one provisioiyjpight in some way be 

construed as 1 i mi ting;one or both rights. This concern is made all the 

more real by the recent decision of *£j[ie Supreme Court of Canada in the 

Dupor.d case, in which a very limited view of freedom of assembly was 

adopted. We note that the International Covenant on Civil and Political 

Rights has separate provisions (Articles 21 and 22) for these two freedom.

2. Oemocrati_c__R ights (ss. 3-5)

(1) Section 3

m  have two suggestions to make in respect of this provision. 

First, we would like to see explicit mention made of the right to stand 

This right, which is included with the rightfor election to vote in
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Article 25 of the International Covenant on Civil and Political Rights, 

is not subsumed under the right to be qualified for membership. In fact 

it is the latter which is subsumed under the former.

Second, we can see no reason whatsoever in principle for not 

extending the rights in s. 3 to the municipal level of government, we 

cannot understand why the distinctions and limitations at that level should 

not also be required to be "reasonable." We would point out that the 

International Covenant allows for no exceptions such as this.

(2) ̂ S e ction 4

We would prefer to see s. 4(1) rephrased so as to require an 

election within five years. While such a change would have more symbolic

as this. Our -Charter should not leave open tftel&o&Sibi 1 i ty that a govern*

ture has been dissolved before calling an election.

We do:;'not like the phrase "real or apprehended" in s. 4(2).

s Waf Measures Act shows us that the word 

Deleting the phrase altogether would protoabl 

fetter of law:, since the courts would 

leer tain amount of leeway, but it would

;ica! and symbolic levels. If it is*

?n weiwould strongly reccnroend sub-

i." ;lhe latter is too subjective a 

word and orovides no true basis for judicial review.

Our exjferi 9HC:e in 1970 with hs W

11 a oorehend ed11 invites abuse • Del

not make mucP) d1fference as a mat

undoubtedl y. ijive 'government 3 9 /~£sW V»w

have a beni f 1i effect on t
not possib lê j to delete the DhrasevSta "iil¡vpi n°nt" for "aDp



We would also like to see s. 4(2) require that the vote to continue 

the life of Parliament or a legislative assembly be re-affirmed periodically* 

with a year or perhaps six months being an appropriate length of time 

between votes. Again our concern is more on the symbolic than the real 

level. Nevertheless we think it important that the Charter net recognize 

the possibility that Parliament or a legislative assembly might be able 

to extend its life beyond what is reasonably necessary.

3 • Leq.a 1_ R_i q ht_s

While we applaud the government for expanding the list of rights 

accorded an accused in criminal proceedings, we do have a number of con

cerns about this category. These concerns are as follows:

( 1 ) tecti on in the iion-cn mi nal S che re

In its present form this category of rights would not, in our

view, provide Canadians with any protection whatsoever in the vast majority 

of proceedings in the non-criminal sphere. There is no provision that would 

ensure that the general right defined by s. 2(e) of the Canadian Bill of 

Rights - the right "to a fair hearing in accordance with the principles 

of fundamental justice for the determination of his rights and obligations" - 

will be protected. Certainly there is no direct counterpart in ss. 7-14, 

as there was in Bill C-60, to s. 2(e). Nor is s. 7, the general provision, 

broad enough to protect this right. The fact that it appears at the nead 

of a long list of rights that are obviously tailored to the criminal sphere

suggests that it was designed to be applicable only in that ¡ n i ssonere.
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he criminal sphere for

it would almost certainly not provide trie more general protection affor 

by s . 2 ( e).

Given the growth of administrative tribunals ever the last fe 

decades and the importance to citizens of the questions they decide, we 

believe iz is absolutely essential that the Charter make express provis 

for procedural rights in the non-criminal sphere. K;e would therefore 

recommend that a new* section be added alone the lines of s. 2(e) of the

orovi si on scould inciuae the concept c¡

y the Supreme Court in the recent hicnoiso

would encourage the co ur y w* to use the prov

ve as well as quasi-i ud i c i a1 d^ci s 1 y a v*

Second, we would prefer, if possible, not to see the term "rights and 

obligations" used. It is possible that the word "rights" would be taken

K \ / f ^ J ^he courts as ar> T ri t r*stion í? ¡¡at the riehl is on T* y to be avail ab! c where

u-1 : \Z dec i s i on-i.ia ker b r a y  o1seising a quasi | l  á Cl f U. t ¿3 t ^ as distinct frUni ñ r¿

tíG;VTíni strati ve, fuiiCtion. T i i e danger or L! i i b ü L L ü iri f¡g wo u 1 o e x iS  f e we

T  C  8  i , even if the c' C ■ f i C c "L of "fai rness" is express! y imentioned. i r¡ s uni,

we noiieve a piocitied ver 1(1) of the draft Manitoba Bill
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"All courts, quasi-judicial and administrative bodies 
must act fairly."

As an alternative to this formulation, albeit one which includes the te» 

"rights and obligations," we would offer the following:

"Everyone shall have the right to have his or her rights 
and obligations determined fairly and accordance with 
the principles of fundamental justice."

Either of these formulations would, in our view, be preferable to s. 2(e 

of the Bill of Rights.

(2) Sections 8, 9 & 11(d)

Sections 8, 9 and 11(d), as they now read, are clearly inconsi 

tent with the assertion in the explanatory notes that "[t]he entrenchmen 

of the rights contained in this Charter would place those-rights beyond 

ordinary reach of Parliafeit or a single provincial legislature." The 

qualifying clause" except on grounds, and in accordance with procedures 

established by law" means that these rights can be severely limited, if 

not eliminated altogether, by carefully worded legislation. It is at !e 

arguable that these rights would be better protected if they were not ev 

mentioned in the Charter - in that case they might be protected by s. 7

which, V.'hate ver 1'the princip les 0 f fundamental j

imposes a qua 11 tciti ve test for legi siati on to me

in our view it is ess en tial that these

read at least as broa dly as they d i d  in the Augu

Ideally we would 1 i ke to see them read as foilow



"8. Everyone shell hove the right not to have his or 
her person or property subjected to unreasonable 
search or seizure."

"9. Everyone shall have the right not to be unreasonably 
imprisoned or detained.

"11. Anyone charged with an offence shall have the right

\ u) 
cause.'

Not only would these changes bring Canada more into line with its obliga

tions under the International Covenant on Civil and Political Rights, it 

would also provide real protection to the rights without unduly hampering 

effective law enforcement.

(3) .Rights on Arrest

The right "to retain and instruct counsel without delay" is

sly meaning!e$ s to a pey" som wn o does no t know that such a n gat

It is our vi a ft. t h a t, , ordeJft̂ to put everyone on the same footi ng,

ion s.nould tie made in s.. 10(b) for the right "to be informed promptly'

right "to .ain and instruct counsel *without delay." Thus s. 10(b)

be amended to read "the right to retain and instruct counsel wi thout

delay and the right to be informed promptly thereof."

(4) Rights in Criminal Proceed!ngs 

(^ ) Guarantee- of. Counsel

In our opinion, s. 11 should be further expanded 

provision guaranteeing everyone charged with an offence the n  qr
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counsel. We would endorse the following wording, which is modelled on 

Article o ( j ) (c) of the European Covenant for the Protection of Human Rignts 

and FundamenLai Freedoms:

"11. Anyone charged with an offence has the right

(b) to defend himself or herself in person or 
through legal assistance of his or her own 
choosing and, if he or she has not sufficient 
means to pay for legal assistance, to have 
legal assistance provided when the interests 
of justice so require."

It is to be noted that similar wording is found in Article'14(3)(d) of 

the International Covenant on Civil and Political Rights. The right to 

counsel is.also recognized in th Sixth Amendment to the U.S. Constitution.

[b ) RighSffot to Testi fgffiqainst Ones

Given the iiiSEprtante in AnnfijK-Canadian jurisprudence of the 

right to remain silent, ^  believe that s. 11 should include a provision

QUa ranteeing k n accused the right not to be coolpel 1ed to testify against

h i m self a t h is own trial (a righip not J r o tec ted by s. 13). The 1fording

n fU  i thi s ri oh t could be*taken direc tly froSSkr r  l i cle 14 (  r>\ f n \ n -F t h  
W / V g y  o  * tiie Inter-

nat ional Cov enant, which provides for S i e ri ght "not to be compel i ed to

tes tify agai nst himself or to confess gui n . H

(c ) W 5 r C r i fljes41

Section 11(e) provides for(She right "not to be found guilty 

on account or any act or omission that at the time of the act or omission
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did not constitute an offence." Section 11(f) provides for the right "not 

to be tried or punished more than once for an offence of which he or she 

has been finally convicted or acquitted." These provisions have particular 

significance in so far as war crimes committed during World War II are 

concerned. As presently worded they would appear to guarantee immunity 

from prosecution in Canada to war criminals resident here, those who have 

never been prosecuted for their crimes as well as those who, although pro

secuted, were acquitted in European or other courts on technical grounds

o r because o f  th e  u n a v a i1a b i1 i  t y o f  w i  t  ness e s . R eg ard le ss o f  w ha t a c t io n

Ì $ a c tu a l ly ta k e n  a g i n s t these;v-1 rid i v i  duals- i t  is  o u r  v iew uiiB t  v» ¿0-ÿ niub 3

n e v e r  be a l 1owed to  fe e l t o t a l l y secure  from  pro  s e c a t i o n . W6 V/oui C uh9r 6 “

fo rs  sü ea es t th a t  If 1 1 (e ). be amended by a dd ing  the: phrase "u nd e r dom estic

o r i n t e r n a t i ona l la v /" a f t e r  the word " o f l ln c e " .  and th a t ; J i f f )  be amended

b v a d d in 0 uhe ^ p h ra S i " in  Canada" a f t e r  tbe^w ord  '^a c q u itte d . . "  ; These chances

on dm i t i c a  i

hv &■

I h i s s e c t io n  ca nn o t be 1 e f t  i  n i t s  p re s e n t fo rm  i f  i t  i s  to  have 

any re a l s i  gn i  f i  canee . A c c o rd i ng to  th e  m a jo r i t y  of th e  Supreme- C o u rt i  n

R . v Killer ;;Cbck riel T f  np f* f.5rn f,cr uel ar unustfal " is T•s¿g,;-head con-

junct ively. The recul t of that is that one rnust shov^dthajt. a pc:rti cela?

o f  trieatment or punishment is hotJvcrue 1 apé; Urrlisualp jn or‘dg r to ha it

deci a red a cc3Ti t ravenu  en o i‘ the r i pn t * Such a test fs a In-10 s t i mpos sibìe
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to meet. In order to ensure that this provision does have real significane 

we would strongly recommend that it be reformulated along the line of 

Article 7\i) of the .international Covenant on Civil and Political Rights, 

which speaks in terms of "torture or cruel, inhuman or degrading treat

ment or punishment." Whatever formulation is chosen, however, it should 

not contain the word "unusual."

4. NonH ei_scrj i ninatiqn_Rirjhts_ (s_._J_5)

This is perhaps the most complicated category of rights in t! 

Charter. As a result, we have decided to approach it from the standpoi

e c t iv e s tha W0* fe e l should be upperm(OS t ini th e nrind

These obj GC11ves, in our vt i ev,/, are as f ol 1 ows :

(1 ) to etf$ ur0 tn $ t the cour•ts 'are given a c le a r and
UHc f jk pu s man d a ta r io scr•ufi m  2 e artd con tro
noit oh *y tfve wè v;hi r- hi Ci i laws a*re adiiliniSticre e
buHt al soB ; CO1 n ifi fit gt til the,msel ve $ ;

f n \
\ £ / fp t ens urQ th a t no type o f di s e r i mi n a ti on is to ta

immune fronU’Judicial review - in other words, that 
there is a general right to equality that precludes 
discrimination on any ground unless such discrimina
tion can be justified; and

(3) to ensure that the courts are encouraged, or at
least free, to apply especially rigourous standards 
in considering distinctions on such grounds as race, 
national or ethnic oriyin, religion, colour and 
sex - for example, by requiring the government to 
show that such discrimination is "necessary" to 
promote a "compelling" public purpose.

Does s. 15(1), as now drafted, meet these objectives? Given 

the reluctance of the Supreme Court to use s. 1 (b) of the Canadian Bi 

of Rights to scrutinize and control the content of federal legislation



cannot be sure that the mandate to use s. 15(1) for this purpose is suf

ficiently clear and unambiguous. We would prefer either to see s. 15(1)

say exactly what we (assume it is intended to mean and grant the right

"to equality in both the content and the administration of the law" or to

use the term "equality of rights under the law" in place of "equal protection of

the law." This latter formulation, it is to be noted, is borrowed from

the Equal Rights Amendment presently being discussed in the United States.

We have grave misgivings about the ability of s. 15(1) to meet 

the second objective. The list of enumerated grounds of discrimination

i./fOT hr-> II
no protection at all would be afforded to those discriminate rl nO?i nc
grounds such as language, province of residence (subject, of course, to 

s. 5), political belief, marital status, physical handicap, etc., even 

where the discrimination was completely arbitrary.

We are also concerned about the third objective. Our worry here 

stems from the inclusion of age in the list of enumerated grounds. Dis

crimination on the basis of age is an accepted part of our life - special 

provision for children in the sphere of criminal law, prohibitions against 

children voting, drinking, driving, etc., special rules with respect to 

their liability in contract, etc. - and no court will want to strike such 

legislation down. In order to preserve such legislation, however, the 

level of scrutiny applied to it will have to be lower than that which is

3 nr iste for legislation tnat discriminates on

invidious ground such as race. For example, instead of requiring the 

ment to shew that the discrimination is "necessary" to promote a "com



public p u rp o s e ,  it may be sufficient to require that the government show 

that the discrimination is "reasonable" in light of a "legitimate" govern

mental purpose.

The problem, of course, is that age is treated no differently 

than race in s. 15(1). The result is therefore likely to be that al 1 the 

grounds of discrimination listed in s. 15(1), including the highly invidious, 

will be subject to the same lower level of scrutiny that age discrimina

tion deserves. To put it in simple terms, the inclusion of age in s. 15(1) 

might well produce a lowest common denominator level of scrutiny - and 

that would, in our view, be unfortunate. We would therefore suggest that, 

if a list is to be a part of s. 15, age not be included in it.

Apart from this specific suggestion relating to age discrimina

tion, how does one ensure that the second and third objectives are met?

We ourselves are by no means ad idem on this but would suggest that con

sideration be given io tne tol¡owing two alternatives;

(i) break s. 15(1) into two parts, to read as follows:

"15(1) Everyone shall have the right to equality in 
both the content and the administration of the law with
out unreasonable distinction.

(2) Without limiting the generality of subsection (1), 
no distinction shall be made on the basis of race, national 
or ethnic origin, colour, religion or sex unless such 
distinction is necessary to promote a compelling public 
purpose."

(ii) leave out any list, thereby leaving it to the courts to 

develop the test(s) in this area on their own:

“15(1) Everyone has the rignt to equality in both the 
content arid the administrat'lun ot the law."



In law, therefore, the words are interchangeable. However, insG n S G

general usage the word "discrimination" tends to be understood in its 

pejorative sense and the implication that some forms of discrimination 

might be considered reasonable would probably be distasteful, and would 

certainly be confusing, to the layman. From the standpoint of the layman, 

therefore, "distinction" would be preferable to "discrimination." It

is also to be noted that the term "distinction" is used in the Inter

national Covenant on Civil and Political Rights.

As far as the present s. 15(2) is concerned, we agree in principle 

with the concept of affirmative action. /However, it is our view that the 

wording of that subsection requires tightening to ensure that neither the 

governments nor the courts are in a position to abuse it. The potential

for abuse on the par 

"the amelioration of

t of the courts arises out of the looseness of the words 

conditions of disadvantaged persons or groups." 

rd of the Supreme Court ift the area of equality it.is

not unreasonable to suggest that some judges might make use of these words 

to preserve intact what they consider to be "beneficial" discrimination.

For example, they might use s. 15(2) to uphold much longer prison sentences 

for offenders between certain ages on the ground that such sentences are 

designed to improve tne chances of rehabilitation for such offenders and 

thereby "ameliorate" their "conditions." In order to prevent this occurring 

we would recommend that s. 15(2) include a proviso that it is to operate
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/ _t>.ü law, program or activity in Question has received official

sanction as a law, program or activity that has as its object the améliorât

o. iv.i'iS Qi u [..iartico 1 o.p disadvantaged group o r particular ensadvan-

taçjüd oursons.
1 he potential for abuse on the part of the governments stems from 

the words "which has as its object." By adding a preamble stating that the 

object of a piece of legislation is "the amelioration of conditions" of a 

particular "disadvantaged group," a government would, it would appear, be 

able to immunize that legislation from judicial review under s. 15(1).

o elmnn me uuiU^AIlAi rifof such abu&e we would suggest iddi n o n

to s. 15(2) c tlf&law, program or activity in question

be "reasonably related" to the object of "ameliorating the conditions of 

disadvantaged persons or groups."

We, 1 fke other groups, are concerned that the courts might exc' 

from the protection of s. 15(2) certain groups that deserve ‘to be include 

We have difficulty, however, seeing how one can draft one's way around U  

concern. It is impossible to name specific groups in s. 15(2) because 

those that are now "disadvantaged" will hopefully not remain so forever. 

It would appear that we have no choice but to trust the courts in this 

matter.

In sum, we would like to see s. 15(2) reformulated along the 

following lines:

"inis section does not preclude any law, program or 
activity that has as its object the amelioration of

s of disadvantaged persons or groups provided
tnat
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(a) the law, program or activity is undertaken 
pursuant to an express declaration by Parliament 
or a legislative assembly that the protection of 
this subsection is being sought; and

(b) the law, program or activity is reasonably related 
to the object of ameliorating conditions of 
disadvantaged persons or groups."

5. Remedies (ss. 25-26)

(1) General Provision

Section 25 is certainly an improvement on the existing Bill of 

Rights. However, it provides protection only when the violation is due to 

the 'wording of a statuce. If the violation is due to the conduct of a 

public official - as it would be, for example, where a police officer fails 

to inform a person of the reason for his arrest - no remedy is provided.

We think it sh-ouid be expressly stated in the Charter in a separate provision

the rights and freedoms in the Charter are protected. We note in this 

regard that the International Covenant on Civil and Political Rights, in 

Article 2(3), makes express provision for effective remedies. This was 

also true of Bill C-60 and the August 22 "Discussion Draft."

(2) Excjusjon of Evidonee

Section 26, the effect of which is to constitutionally entrenc 

the common law position with respect to the admissibility of improperly 

obtained evidence, must, in our view, be deleted. No charter of rights 

should include a provision which represents an open invitation to law
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enforcement officials to Ignore its provisions. At the very least the 

Charter should indicate that the courts have the option, in an appropriate 

case, to exclude evidence obtained in violation of its provisions. Such 

indication could be given in the general provision dealing with remedies 

as follows:

"A Court of competent jurisdiction shall have power to 
issue such prerogative writs, equitable remedies, 
directions and orders, including orders for the payment 
of compensation and for the exclusion of evidence, as 
¡nay be appropriate iri a given case for the enforcement 
of any of the rights or freedoms conferred by this 
Charter."

It is to be noted that the "Discussion Draft" Charter did not include a

counterpart to s. 26.

b. Linn rations *U4ctusif'i s . i )

rights and freedoms cannot all be absolute and that there must be room for 

limitations of some in certain circumstances (e.g. wartime emergency) and 

for certain reasons (e.g. to protect the rights of others), s. 1 goes far 

beyond what is required. In fact it undermines the very essenceof entrench

ment. It is to be noted that even the Canadian Bill of Rights by pro

viding for the non obstante clause in s. 2, requires Parliament to take 

responsibi1ity for encroachments on the rights and freedoms it spells out.

The question, of course, is what, if anything to substitute for 

s, 1. Our preferred response to this question, which borrows from the 

approach taken in the International Covenant, would entail the following:
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(u) a careful exauiHatlon of each of the fights and
freedoms provided for in the Charter to see whether 
or not i t  requires a 1 iniitation provision;

iti) devising a special l im itation provision for each 
rignt or 'freedom that qua lif ies under (a);

(c) incorporat'ing a carefu lly worded emergency provision 
allowing for lim itations on at least some of the 
rigilts and freedoms in the Charter for the duration 
of an emergency.

Dealing with each of these steps in turn, it is our view that 

very few of the rights and freedoms provided for in the Charter do in fact 

require a limitation provision. Many of the rights and freedoms have 

buiit-in qualifications that allow ample scope for the governmental interest 

to be served. Into this category would fall, from the proposed Charter,

3, s. 6(2]!, s. 8, s. 9, s. 11(b), $ • H(d), s. 15(1) (at 1east if re-

fted), s. 20 and s. 23, and from ou r suggested additions, the right to

vacy, thf right to property and the right to be provided w ith counsel.

» u 0 1 lf:£ 1remainino provisions, by t leir very nature, need no 1 Í1T +■ A £ i o
clause (other ¡dEp$! :in tfyé case of sDíte, an emergency provision)'. Into 

this category would fall, from the proposed Charter, s. 4, s. 5, s. 7, 

s. 10, s. 11(a), s. 11(e), s. 11(f), s. 11(g), s. 12, s. 13, s. 14, ss.

16-19, s. 21 and s. 22, and from our suggested additions, the right to fair 

procedures in the non-criminal sphere, the right to be informed of the right 

to counsel and the right not to be compelled to testify against oneself.

This leaves us with the s. 2 freedoms, s. 6(1) and s. 11 (c). Each of these, 

it seems to us, requires a limitation provision.

Hith respect to the s. 2 freedoms, we would like to see a limita

tion provision that read along the following lines - "subject only to such

s are necessary in a free, democratic and pluralistic socie;/.8limitations a
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Such a formulation would not only r e f le c t  the importance we attdcn to thebe 

fundamental freedoms, and in pa rt icu la r  to tne r igh t to dissent, i t  would 

a .so bring us c loser to the wording used in the Internationa! Covenant 

(see A r t ic le s  18, 19, 21 and 22, a l l  of which use the word "necessary").

The l im ita t io n  clause for s. 6 ( l )^ ig h t  be modelled on A r t ic le  12(3) o f 

the international Covenant which only allows l im ita t ions  "which are provided 

by law, are necessary to protect national security, public order (ordre 

pub l ic) ,  public health or morals or the rights or freedoms of others, and 

are consistent with the other r ights recognized in the present Covenant."

As far as s. 11(c) is concerned, we would suggest adding something like 

“provided tnat the public may be excluded if compelling reason exists for 

so doing."

The emergency provision we would word in much the same fashion as 

Article 4(1) and Article 4(2) of the International Covenant. Thus it would 

reaa approxinfflBelv as follows:

“H I  In time of public emergency which threatens the 
safety of the nation or any part thereof and the 
existence of which is proclaimed by Parliament or a 
legislative assembly the rights and freedoms set out 
herein may be limited but only to the extent strictly 
required by the exigencies of the situation and pro
vided that in no event shall such limitation involve 
discrimination solely on the ground of race, colour, 
national or ethnic origin, religion or sex.

(2) No derogation from sections 2(a), 3, 4, 5, 11(e),
(f) and (g), 12, 15, 16, 17 and 18 may be made under 
this provision."

The list of sections in subsection (2) of this provision represents an 

attempt on our part to enumerate those rights and freedoms that we believe 

should not be subject to limitation under the emeroency provision. It rev



be* that we have includaci one or two that cannot be included end/or excluc

one or two tnut should not L»e excluuoci. However, the basic principle 

under ¿yir.g suoscction (2) is one we very much Del leve ini

7. Appj -axionjs^ ¿$)

With respect to the application of the Charter, we are of the 

view that it should be made clear that "government" in s. 29(1) includes 

aj]_ public officials, tribunals, etc. including those at the municipal 

level. Thus s, 29 might be amended to add a subsection defining "governme 

to include "all public authorities officials, employees! tribunals and

otne* 1 c bodies:and persons, ineludir.g fer the purposes of"s 1 29(1 )(b)

those at the municipal level of government." We also think 

it would be wise to Include as another subsection a provision like si 5(2) 

of the Canadian Bill of Rights to ensure that there is, no'nr:¿understanding 

about the meaning! of/the word i!law(s) 1" Such a provision might /ead as 

fol1ows;

"The term ‘law1 shall mean an act of the Parliament of 
Canada or of a legislative assembly, including any order, 
rule or regulation thereunder, enacted before or after the 
coming into force of this Charter, and any law in force,-in 
Canada or in any part of Canada on the coming into force 
of this Charter that is subject to be repealed, abolished 
or altered by the Parliament of Canada or a legislative 
assembly.I

Conclus ion

Lex us close by saying that the importance of remedying at lease 

the most siyn’ificanx ot xhe defects in tne Charter cannox be over-emphasir
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