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L rlyimj Tanhers ope®"rote two Martin Mort wntor NHlF)

aitpi»me ¥ r.a\an < airplane, and n

Munger lie) Icoplof for the purposes* of fToront fTire r>upprc(
Ston» In Addition* the Inner two ailrcraft arc Also used
for fire environmcntal evaluation, amblulance service, and
senior executive Inspections.

3. Plying Tanhern 1i1s licensed to operate 1ts ai Tt
ay the Canadran Transport Commis pursuant to Aeror.aulj}
Act, K.5.C. 1970, C_.2 as mended. *

Civil Aviation Branch,
Act, rating

In ordc lying Tapfevs
It Is noces ary to have a valid

The operatiens

Columbia
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v I'msunt. to t poJioy ot 1Jyinj Yankc , Kisl
\ms lutireo fit*; hir. criploymont on hin 60ih bilrthdoyi
DocrMbcr 32, 3977,

31  On Septerher 71h, 3977 Kc)lough filed a complaint
witlt the DIvcctori Rumort Rights Code* Parliament. BuirJding
In Victoria™ Bri tifth OditMblr alleging discrimination
regarding his employment because of his anoe

3« By letter doted October 13th, 1970 Klyiny Tan) s s
. Inframed py Allan Williams :lini stcr of Labour of the

ProvYiico of British Columbia, that, a Board of Inquiry,
tu»suant to Bet Lion 1C of the human Rights Code of British
Columbra, 3*33.C. 1¢cV3 (2nd Sees. ) C. 119, had been appointed
to deal wit.]) the allegations of Kellough.

33« By Notice of Hearing dated October 25th, 1978 ©)e *
Director, appointed pursuant to the Human nights Code of
British Columbra, notified Wa"ddington and Flying Tankers
thtat the Board of Inquiry will, commencing at 10:00 a.r~
on Decelubcr 12th-13th, 1978, he*~*.r the allegations of

pursuant to Section 0 of the Human RiIghts Code of
fish Columbia against “ying Tankers and Waddington.*

The petitioner now seeks an order pursuant to the Judicial

Review Procedure Act, S.D.C. 1975, C. 25 he Bearci of

from taking any further pending the hearing and
determination of this application.

In Mr Nnsk

he would accept employment ns Supervisor of Stores (at a 40"

reduction In salary) or face termination on his 60th birthday, Ie
then filed a complaint under . 8 of the Human Rights Code that :

J u))(fjo that 1| have been discriminated against
ng my employment because of my age."



A
1 twi, [ yont heticarJy, itk Kcdloucjh s .- mmation ratj2 d
Toi a decision Ma chod by ilio directors of the compii»/ Jn

?/% without regard to him specifically.

Section 8 of the Human Kic Code rc«u3e os fol lows

(1) Every person liass the ricjht of equality of
opportunity based upon bona fide tjualifications In

A, of biIn occupation or emp , Or 1In
respect of an Intended ecotips v ey
nNi. O: , and,

* ol the foregoing,

(a) ho employer shall refuse to , or to
continue to employ, or “to or promote
thiat person, or discrimina against that
person In respect of employ or ¥ condition
of employment; and

® no emp agency shall refuse to refer him
for o

unless reasonable cause iIsls for such refusal or

di scrinitnation.

(2) For the purposes of subsection (),

@ , . ......, colour, age, marital status,
ancestry, place of igin, or political Dbelief
of any person or of persons shall not

constitute reasonable cause-

a provision respecting Canadian
InN any Act constitutes reasonable

(b) the of any person shall not constitute
sasonublc cause unless It relates to the
maintenance of public decency;

(C) for a criminal or summary convicl Ion

not constitute reasonable cause
relates to

or to the iIntended occupation,
, Or promotion, of a person.

NO provis of this section relating age m
M Ol ft . 1L retnoc
€t  mannual.ion, or pension pi «in, the te OK
. - s of any bona fide group or emp re anre
! G any based ., =

My )



lie position o< the* petitioner 1In 1lhr: prcrenl cusc# 1n that
10 ccrajximv, riving Tviif T tonalAted by fTederal
jur 1i.dietion under Hu* Aoroneut i - Board of *ry which
N appointed pursuant ho 1ho Hunan Rights Code of British Colu-bia

Act , 1S p>ovire: lally coo? ti and derives its authority YK

provincial legi Tlcition Yho potltlid claims therefore that It h”'s

no power to deal with the Ilabour of a corpe.ny which 1s
“afggt %t to federal wur-isfliction. In support of S propos) b:\0il
Pt.*tritioct™ relied primarily on te. cC of Pe Cullv and Canadian
paci fie Airlines Ltd. et al (19/77) 1 W.K.U. 393, a decision of
s/ cdouald, J. of our Sup erne#Court- That ease had similar facts
e case at Lar In that i1t involved a comolaint under Sec. 8 of the
man Rights Cede of B.C by a female flight attendant. A Board
MSry var: apeointed to enqui r? into a rule of the employer which
prohibited female Tligjh u from working atrcraft fligbts
after the 13th week of pregnancy. The jurisdiction of the Board was
challenged on the grounds that the Human Rights Code of B.C. could

not apply to employer-employee relations of an employer of a federal

i In discussing this point, Mr. Justice Macdonald stated

at p. 3A4

“".:. 1Tt 1S not disputed that the whole fTield of
1pft&ulLics cones under 1he jurisdiction of
Parlrament #x the undertakings and activities
of CP Ailr arc In that field. Further,

” Jo not take I1ssue wi

tion of law that the labour relations of pore
employed In a work or undertaking coming within
the exclusive jurisdiction of Parlrament are

the competency of a
liocw r they argue that s. 8 of Tho. Human R

(_30de of E_3r|1_:|§h_ Liviva whiell . the section
invoked In thin conplaint. — 1c not labour law



lc<jili]Jo.t1on 1iid cod?d nol, InLrifurc tt -
undo' t*tking. Pulhm 1t 1s, they nubntitf

provincial law of vomeral *pf*Tl1 tlofi bG4S
cl ututory rights vhic.lt jHIopXCi carry with then who

thtjf work In fedurol under t<4; tugs *

nl-40 at p. 398

"Section 1 of Thu Jwymr. niuhts Code of bcirtish
Colurtbiu Act dcclar cs tho right. of every pro i1on
to equality of opportunity In re:;:>rct of his
enployr-eot. Then 1t goi.s on to prohibit an
employer 1ron rciRising to employ, or to continue
to employ, nr to poroto any person, or dir.eriw;-
Inatiirg against any perron In respect of employ-

at or & condition of employment without XeZ.con-
cause fox the refusal or discrimination. In
ny opinion that i1s legislation respecting employer
and employee relations* Therefore, 1t can?
apply to persons employed by CP Ailr.

1 ~

It therefere follows that this «application succc i
upon the first ground and CP Air is entitled to
writ- of lrenibilLion prohibit! g the boo.rd of
INOUI™Y f§\on proceeding further in this matter.r

-.-C petitioner filed a number of doruf3onts In support of his

contention that Plying Tankers, like CP Air 1In the Cul S &

comes VXi : A -jurisdiction of Parlrament and thus

within the four-corners of the Curl lev cote These documents

include a number of licences i1ssued by the Federal MiIniIstry: -.
Transport, which both the company and 1ts pilots arc required to

hold In order to carry their buri «- The petitioner claims

that Flying Tankers 1s In precisely the same position as CP Ailr 1iIn

every aspect of 1ts operations and nrly with rcgaid to it

employer-employee relationship.

o Vs second consideration iu the extent to whj



tid. i1 1oni 1) (KMITtlwl tonally r/tmds over llio field of JicfOiMniHch
The pdtiUOACT citoe a number of c.vi r. In support of I1ts content
that the federal government has complete jur jsdiction over the whole
field of aeronautics. The loading c\*so In this regard 1s the Privy
Coimei3 7 ,ew™™ of In Re the Regimi <tion and Control of Aeronaut Zn
In Canaan (1932 H.L. (P.C.), A.C. A4 which held that the whole
field of legislation In relation to aer*ial navigation 1In Canada
belongs to the- Dominion. The Privy Council slated that as aerial
gat 1on vvs a natter of national Interest the Parlrament of

Canada must have the authority to enact the Aeronautics Act and It
Regulations, particularly with respect to the licensing of pilots

** xa the regulation of air navigation generally. The

Supreme Court of Canada In Konrad Johannoss  and The Rural

F X of ﬁj’\j‘t St. Paul n? r,.C. of Manitoba m<1 fI.G. of .. ...v-.
H

(1952) 1 =o R 292 at p. 303, after noting the Privy Council®s
comment that %133 navigation

politic: of the Dominion, nt to say that "In those circumsif

It not matter Parlrtament may not have occupied the Tield".

The Johamlosson case i1nvolved municipal control by virtue of a by-law
over land sought to be used for a landing strip. It was determined
there that the municipality, which derived 1ts powers from thi

province, no power of control with respect to land which was

going to be so used. At p. 311 the court sald:

JHHIN  jdoubt true that legislation of the character
involved In the provincial legislation regarded from

tho standpoint of the use of property i1Is normally
, out ust= of property
prohibirtion
of such use cannot, In my opinion, be divorced
the subject matter of aeronautics or aerial



- f

ns ftwhole9 ){ that* be* co» 1t con mV*6 fio difference
from the sInndpoint of a basis for legislativa juria-

ct 1on on te* uurt of the province Iimi Parl om™nl
aav not heve occupied the field.”

In h lai 1on to nn aitrline woinch  1atCs ... "

wo Ilies c1 Ine Jio\»n»  r.uch a;, Dying Tankerr. does, our mii t
of Irpeikd held In Jovcimr-on v. North Vancouver Magistrates, Too],
Stipi «".i.irv N-ieistratr, North Vancouver (195>") 23 w vir
2G5 that i TU*zo.umtics Act and Regulations enacted by the
Pari 1iv.cnt of Canada de *coniate and control the op™» tion of

aircraft operating solely within a province

s final point 1s whether or not the employ

employee relationship In dispute here, falls within the federal
jurisdiction over aeronaut ICS. Referring again to the passage exted
above 1In the OV case, Cc petitioner reilterated Mr. Justice
Macdonaldls conclusion that Sec. C of the Human RiIghts Code 1s
legislation rcspecti ng omployer-employ In further
support of this point, counsel also cited our Court of Appeal In

ucinh Steves = :Co. ltd. et al w. (Y S O
Canada (1975) 61 D.L.R, (3d, 701 which held that the B.cC.
Code could not apply to employers In the stevedoring business
that 1s a federal undertaking« The petitioner argues that just as
the word "employer"™ 1In the B.C. Labour Code must be confined to

« djose relations with their "ecs arc within provincial

jurisdiction, so must the refere 10 employ See, 8 of the

Human Rights Code refer only to employers who are within the

I1tivC jJuriedirtion Of the* provine®



KE1]Jo the 2<spoildt nt conLends that. bcc . 3 of tlio Durum Pin . nmy
Co 1l not # in pith u.d failisti nee*, legislati < relating to )cbeuv

1777 A\ hu )rtlio 1legirlo(lew) relating to civil rights he

correlici M 1i'o Cullo” cr.a goru against bin on this . LT~

® ve;th tlu¥ tiovicr* that ncroritiirt irfl i n ipnill<gr \-jtr . .,
11"¢003 pUvj:M>vtion. or, the thruut- of the respondent "¢
nr*= 1 1ICitt 1s thirt the* pcvitinner iIn the " is not engaged in
U« IC?2C O 0k e X Syn : tho fore::try
IcvKi."y within thisprovince. Such classification or tlu

peti tjtonei: *£ bue Jneei: \;ouju bring the natter entirely within tIl
juriudiction of the fo*ovincial authorj.tic A L e

t the federa 3 government 1s entitled to grant licences conccrrinc
the airrcraft of the petitioner company and i1ts pilots but the eujhtin

"se licence?‘ dors not reneve the company 1nto the federal

x*

jurar ~ Tioil cuv Counsel states that mere licensing alono 1Is
v ... Ve ooain that = court must look at the substance of the

C .~ 0l « *provincial nature of the petitioner”s
bust -~ <. the respondent Ffirst notes that the petitioner”s share-

holders i1nclude Itaci3 1;ut Blocdel Limited, Pacific Logging Co. Ltd.
Iis s Company Ltd.f D.C. Forest Products Ltd. and Western Forest
1., allot whom are provincial companies. These comea_
operate under prev  Lai s, licences and are involved *No
- Slry In tirs province. The pet 1tioner provides a service
to the B*nw- X 11 to
ct imluctry. The n =&rvyices include fire patrol and so

timber cruising and eng incol Ing, envi ronmontal evaluation, and/ on an

ocjuont barlrff* nr,0*u]jnnce service, and from time to time senlior
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Kxgeut "Wt ihr.pavl 100s)*  gouu netvlees. Arc IMitivoiiwfAl txrhir.lvi Iv r

person » the tori rtvy industry within tho province of hr °!#n
oWIN; ™>" 1 .

o \h rcnponélu«k ccuer-der. that Hftc Gilo time the petit -
applikd to the rediral Dornjtimont ot Labour fox approval ol a vm<
avclt 4j)<v * '» tor its  rployrft he aroues that the iurir.dicl 1j
v.v.ich the roderal Dooavtment ol labour tool thw veil have bee i
aj VA cpXatio m+'It L.*\Vv b:*2n lo the maovin * -
labour «vCmrt.iIcT,. The rc&nondcni. alro ror£. that % .0 rik

nree by Jrovincial W...k > Compensation rules.

Tho TFirst two cases which tho resnondent referi el to hc*.\

sin.1 1Hy fact pa* terns ¢hl clocisiotvZt Both of those eases, ricin

Aviation Cc*\:Msnv Li*- ited M her %b; rd of 1nclulrial Pele.li**

and Internationald Association of I’*ch’ini sts and Aerospe.s KorT.i' e
Local Loch"e 37> @I 6 U.K.R. =I. (Alberto Sunreise Court Atyc ' - -
Division), and huirler Aviation of Canada Limited and Internalio.i: -
Associration of nists and Aoromace Workers and C.L.R.R. a\d
A.G, of Conaca (19/5) F.C, 590 involve companies which serviced
federally licensed aircraft. In both of these cares the court Lall
to consider whether or not the servicing of ailrcraft VII an integral

part of, or noces 1]Jv Incidental to, the operation of a federal

" - courts e the employees wore ro intimately
an Ol | KA ~ G To Pl o “t A Wu Sl el
federal jurisdiction O I e \n bar. cmphalwveal

3y distinguishoe both of those cases on tho grounds that the

petitioner Ift not engaged In similar activities as tin ¢. W*"N m



lho Fit*Jo rnil But JJf coecs™

Ti™ case »W n which the renpordoflt nmio« most heavily, ab<

which he 1Cc?1 an most rini lar to Il cnic at bar, in th.it OH
of /i'pv"» In fhml; Fishing Cor nanv Itd. et v. United Ar.” n”
* Allired Wart: rr Uniton ct al (1973) 3 W.W.R. ML That™ er»™*o

ir.-voivca a 1labonv dirputc bekween ovivts of fishing vessels < atC

crews, an<t raisi d the con;>tri cl junction TMVHI J ., soio-un
within the iur jndieticii of federf1 or 1noc let! i, It
4 It v;as argued by the? petitioner and tho Minister of Justice

that See. SI (12) of the B.K.A. Act, '"Sca-coast and iInlc.nd Fisherie:

conferred that authority parlrtament, and removed i1t from the
Tol where otherwise 1t would vest under head
(13) of See. 9?7, "Property and civil rights 1In the Province ht P

OAC D&vey, C.J.B.C., stated:

"“Jt may be that s aspects aployirciit on fTishing

vessels i1nvolved IMavigation o under

(10) of S. 91 and so full within tho authorlty of
lanent, c.g., qualifications of captalins, engine
seamen. However, those special aspects of it

employment do not boar upon the broad non
arises here of whether Tarlrament or tlu: l.ecir.lative

Al .sembly has the power to legislate upon labour rej
generally 1In the fishing fleet.”

. argues that while Parlirament has the authority to

0 e

S s and ailrcraft pilots licences, this es
necessarily moan that the fish or the pilots are eng
a : Justice* Dt.vcy goer, on at p.

consider the weirght of authol
the opinion that tho subject of

upon Parlrament i1Is the natural resource



NOK 4thég K€P i o n of employers uxci employe:
< P Clicijoid Jn o»xpronlitur 1t.”

In further regard« to tha foderair 1i1ewnlttf

court In Trx ~Ao*t ytchiftjj CMro continued at p. 651

1 can see. the need of federnl1 po.T"or C1- t 1
licensing end even to mic(ifV the oual 1ficaftions
of ii  eriimm employ«”™ on the? vessel s er to .
exclude fishermen who » not. qualified 1In their

t! ov who habitual 1+ = g

Ions passed for the- protection .
preservation of the fj«;h. Put | -m unable to see
hov: the rooulat.ion of terms end conditions Ol
enjOov”™ont on between crows and vessel ov
can advance UI10 protection and preservation of the
fish, In view of Parlrament®s clear authority to
limit catches, specifty the hours and seasons
of fTishing, and to provide for closures, etc.

e . . There 1s no ground upon which 1t can be
held that such a power IS necessary, itrn

or vital to Parlirament®™s exclusive control over
?a-coast and 1nland fisheries, so labour

ations 1n the fishing 1ndustry must belong
to the provi nces.

The analogy with the Mark Fishing case which the respondent mak =

that al the petitioner 1Is

such a. fire TfTighting surveys, are part and parcel of

the forest Industry and cannot be classified as aeronautics.

nt also cites the case of He Staro» (1972)
Ltd. rt al and 1Jonrd of Industrial Halations (1977) 62 D.L.H. (3d)
cano our Court of Appc.i1l reversed the trial Judge®s

finding that the Provincial of Wages Act could not e tO

Stnron because It essentially aeronautics, a federal undertaking

Ar p. 210 Mr, Justice Illinkson states

eln t! I freld of aeronautics Parlrament could
legislation which completely



HU fTrohK Thou i vuuld In” n -couiiiiy to conntdrr vbvHn t
or not 1 CIVIlg®rcroedy orisino frow piovl iicinl log! nini ion
votila Pe avoj lubic to SU cuplcr/Zee ag/Hi»*t bis cmployvr (tft
fimrcon of Hut In tho prcriont cono 1 corte ludi? Vm i
vhi lo J\n Hnttcnt. has lo a ccrtain erioni occupi odTHHHEH |
1Lcld Py the provisions of thia Cénado bnhour Coso, 1t J:.
1"Xprosily not occopied tho f.iclJ’In rorj*cct of£ civil

D redil™! pthienvine »al Inble to an employee ncjainrjt hir
employer for arrears of wages. Thun, the civiJd remedy
provided by the Pjpvrtait of Wanes 7ict 1s avallable and can

bo 1nvoked by Kr. "MiTirlps agoinet fiin employer. &

n the ioc.. .-fvnl while conceding that, this In not preel:-

point with hie argument that the petitioner 1i1Is not at all ene -

in vs AJness of aeronautics, argues that 1If the court fiInds W
1t\oner 1s engaged 1In the aeronautics bus s, then this
particular aspect of IK the of the employmen:

contract by reason of direrimination based on aye, 1S not occupied

by the fTederal government.

In conclusion the pondent cited two cases which he state

were on the extreme other side of the Butler and Freld cases which

were cateo above. In Murray Hill Limousine Service Ltd. v. Fire:
Batson et al G) C.L.L.R. 530 which involved N
Al Lines . et al and Ontario

Highway Tr.mnport Bourd et al (19G7) 62 D.L.R. (@2d) 270 which

v oo " ine service to the ¢"irport, the courts found the.t

the activities of. the companies In these two cases could not be

classified as aeronautics >t feels that the case at

fells midway between these two s which arc no*
aeronautics .  the and Butler cases where the activities of
the latter * *oil an intimate part of tho

S1ness.
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In reply to 1l=10 molra# Irte prillionol |JgintJiinn that t)
activMun of Dying Tankern comes Vilhill Hw definition of

iclat n\v =g vtcal given In Beet ion 9 of the Aeronautics Acl .

That r.o> 10n reads :

"*Confereral ailr so*vicel Means any use of alt -t
In or over Canada for hire or coward.™

Aft™r consideration of th arciuments 1 must rone lide* t)w
either the petitionerll: business 1Ip classified an aeronautic« end
con;r ud-: r federal auvh*p»*Ity; or I1Its business 1Is classified as siro
part o< the forest Industry and conics under provincial authority;
or the petitioner’s business 1Is classified as aeronautics to the
extent that the federal authority lias the power to grant licence, ,
but 1s.not. 1nvolved In the* lab relations of a business which 1s
essentially engaged iIn 1lio management of a provincial resource (I.cC.
the forest I1ndustry). The Culloy ease clearly states that Sec. 8 of

B.C. Human Rights Code 1Involves labour relations which .. n have

no over a >er. The petitioner maintains mn
you cannot the fTederal jJuris - OVOI on a
functional basis. It maintains that although the activities of CP

Alr and llying Tankers may be quite different , they arc both

essentially i1nvolved In the flying of pila... . ‘lor hire which must cc

Ve 70 aeronaut - Ity. Hownryvs ©@In my respectful
Tt # is a very | in .
a comme al and a small provinciral forert
fire control ailrcraft comp; in esern an ol a
number of ne 1al forest companies I think the respondenti«



Patnl 1 \A11 taken it Tho "m0 JiCanning by the fodera]

*Uthet It VC!* doe*, not noce v.nrily make tho pel itloner e0 basin' i+ a

ftide\ *™1 jusi rtnkingq.

Counsel fTor tho rcr;»undent pointed out there ore other
example* of (Mii. .l lic*n: 1j.p of provincial undortnki ngs. These:
include the tranjpo licences 1soiled to B.C. Hail and the B.C
FArrit?., and t<* energy export bBicences which would be i1ssued to
B.C. hydro. YW regard to thr* licensing argumenthat thin>

rvsuing case most closely applies. In that case our Court of
Appeal TfTelt that simply because the federal government controlled
tha qualifications? of captains and seaman through thelr Iicensing
ov.Cr, i+ did not ncan that they were ?ssarily i1nvolved wr* all
the activities of tr= fishing fleet. 1 think that Cullcy can be
stingv Irhed sifcply on the basis of the differences In activities
of the two ailrlines. Clearly a large organisation like CP Arr which
ha . attachment to any provincial undertakipg , must core- under the

However, a company such as Flying Tankers which

fiand provincial forest companies for

the purpose of working In one area of the forest Industry, .-, and
In my opinion, does, under the jurisdiction of the provincial
‘| reject the petitioner®s application - hcrcbv

allow the respondent, Kol lough, to pm suo his civil remedies unitici

the Hunan Rights Code and accordingly that the Board of

Inquiry appointed pursuant to the Human Rights Code of British



Ih*mi  lu lidi tahuii that ibi j5%* bv Mio foop» jal

ovivien (un. noi jKOFfiiMftily unito the po< *tioucr*s but*ini

lotin*1,0 ullulr >1ah 1 n<i.

Counsel fTor tho lrrjuinvkirt poi nice] out there «ite other

c; 1<% o0 iedcral 1liocns in! of provineiZil under lolings . The

includo tl:o transport licence!; i1ssued to D.C. Unit end H.C. Ferri

d t %1u\/-port licences which would be 1i1ssued to P.C. Uyc>o.
With to the Imcensing argument 1 think tbo khrl; Pbhirw ense
roost closely applico In that cr.se Court of /.ppeal fTelt that
siir.ply because the federal government controlli & . ho g\entl a.r-

of Can1*~ 1 ¥nd seamen tlirough their licensing power, this did not
mean that they wele ssaelly i1nvolved In al.l the 1S Of
the fishing fleet. 1 third; that can be distinquished si:*plv
0 basis of thv differoneon In activities of the tvb airliner.
Clearly a large organization like CP Air,v.hich luis Ottetchnr.nt
to any provii 1 undertaping, must come under the federal authority
How “r a company such Plying 7* S, which 1s controlled and
operated by fTive provincial forest companies for the purpose* of

working In one area of the forest Industry, con, and In my opinion

under the jurisdiction of the provincral Human Rights

Code.
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FOREST INDUSTRIES FLYING TANKERS
LIMITED and WILLIAM F. WADDINGTON
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(APPELLANTS) REASONS FOR JUDGMENT

AND OF THE HONOURABLE

appointed pursuant to the Human
Rights Code of British Columbra Act,
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Pea CUAAJM
DIlis is an appeal from a decision ¢ a judg< min Chambers

the appJication of the petitioners an ordrr



pursuant to the Judicial Review Procedure Act# S.B.C. 19/5#

c.25 to prevent a Board of Enquiry from taking any further

tne 25th of October 197/8.

The facts upon which the petition 1Is

appear to be In dispute

1. The Petitioner Forest Industries T"lying Tankers
Limited ("Flying Tankers"™ 1s a company i1ncorporated 1In
British Columbia, under the British Columbia 'Companies
Act'", on the 30th day of December, 1959. The Petitioner
William F. Waddington ("'Haddingtonl® 1s Manager of

FIying Tankers.!

3. FIying Tankers 1s licensed to operate 1ts ailrcraft

by the Canadian Transport Commission pursuant to the Aeronautics
Act, R.S.C. 1970, C.2 as amended. Forming part of the Facts,
set out as Schedule "A", are the current licenses, Tfor rotating
and fTixed wing aircraft, of Flying Tankers.

4. The Department of Transport, Civil Aviation Branch,
pursuant to the Aeronautics Act, Issues an operating certificate
to Flying Tankers. In order for Flying Tankers to carry on

It Is necessary to have a valid operating certificate,

part of the facts, set out as Schedule 'B', 1s a copy of the
current operating certificate of Flying Tankers.

5. The operations base of Flying Tankers 1s Sproat Lake
Seaplane Base, Vancouver Island, British Columbra and the airrcraft
owned by Flying Tankers do not operate outside of the geographical
boundaries of the Province of British Columbia.

6. flying Tankers has a total staff of 23 and of those
2], 6 are licensed pilots.

T« It Is a legal prerequisite for continued employment for
the prlots and crew who operate the ailrcraft of Flying Tankers



to possets s valid license Issued by the Federal Ministry
of Transport.

8. In 1966 the Federal Department of Labour, pursu

to the Canada Labour Code approved a 52 week averaging
plan for employees of Flying Tankers. The 52 week averaging
plan was requested because of the seasonal nature of the wor?

performed by employees of Flying Tankers. Forming part of the
facts, set out as Schedule "'C"., Is a copy of a letter dated

July 18th, 1966 from the Director, Labour Standards Branch,

Canada Department of Labour to Mr. R. A. Fulton, Labour Relations,
MacMillan, Bloedel, and Powell RiIver Limited. In 1966 MacMillan,
Bloedel, and Powell River Limited changed Ilts name to MacMillan
Bloedel Limited. MacMillan Bloedel Limited Is the majority

shareholder of Flying Tankers.

Q. The Respondent Thomas Kellough ("'Kellough') commenced
employment as a pilot with Flying Tankers iIn May of 1964.

10. Pursuant to the policy of Flying Tankers, Kellough
was retired from his employment on his 6Cth birthday,

December 12th, 1977.

11. On September 7th, , Kellough filed a Complaint
with the Director, Human Rights Code, Parlirament Buirldings,

in Victoria, British Colir bia alleging discrimination regarding
his employment because of his age.

12. By letter dated October 13th, 1978 Flying Tankers was
informed by Allan Willirams, Minister of Labour of the Province

of British Columbra, that a Board of Inquiry, pursuant to
Section 16 of the Human Rights Code of British Columbra, S.B.C.

1973 (2nd Sess.) C. 119, had been appointed to deal with the
allegations of Kellough. Forming part of the facts, set out as
Schedule 'D", 1s a copy of the October 13th, 1978 letter and the

attachments thereto.

13. By Notice of Hearing dated October 25th, 1978 the Director,
appointed pursuant to the Human Rights Code of British Columbia,
notified Waddington and Flying Tankers that the Board of Inquiry
will, commencing at 10:00 a.m. on December 12th-13th, 1978, hear

the allegations of Kellough pursuant to Section 8 of the Human

Rights Code of British Columbra against Flying Tankers and
Waddington. Forming part of the facts, set out as Schedule 'E"
IS a copy of a Notice of Hearing and the attachments thereto.

In 1977, when Mr. Kellough was approaching his 60th

birthday he was asked to decide whether he would accept

employment as supervisor of stores, at a reduction In salary#



Upon receipt of that request, Mr. Kellough filed a
complaint pursuant to the provisions of s.8 of the Human Rights

Code of British Columbia,

| allege that | have been discriminated against
regarding my employment because of my age.

8. (1) Every person has the right of equality
of opportunity based upon bona fide qualifications
In respect of his occupation or employment, or In
respect of an i1ntended occupation, employment,
advancement, or promotion; and, without limiting
the generality of the foregoing,

(@ no employer shall refuse to employ, or
to continue to employ, or to advance or
promote that person, or discriminate against
that person In respect of employment or a
condition of employment; and

no employment agency shall refuse to
refer him for employment,

— — ~

discriminat
(2) For the purposes of subsection (1),

(a) the race, religion, colour, age, marital
status, ancestry, place of origin, or
political belief of any peraon or class

of persons shall not constitute reasonable
cause,;



(s> a provision respecting Canadian citizenship
In any Act constitutes reasonable cause;

(b) the sex of any person shall not constitute
reasonable cause unless It relates to the
maintenance of public decency;

a conviction for a criminal or summary
conviction charge shall not constitute
reasonable cause unless such charge relates
to the occupation or employment or to the
intended occupation, employment, advancement,
or promotion, of a person
(3) No provision of this section relating to

age shall prohibit the operation of any term of a

bona fide retirement, superannuation, Or pension

plan, or the terms or conditions of any bona fide

group or employee I1nsurance plan, or of any bona fTide
scheme based upon seniority.

the Chamber judge the petitioners

contended that Flying Tankers comes exclusively within the
jurisdiction of Parlrament upon the basis that 1t IS engaged
iIn the fTield of aeronautics. The petitioners contended that
therefore the Province had no right to deal with the Ilabour
relations of that company. Before the learned Chamber judge
the respondent agreed that aeronautics 1Is a matter within

jurisdiction, however, the respondent contended that
FIying Tankers i1s not engaged iIn the field of aeronautics but
rather 1Is engaged In the forest iIndustry within British Columbia

The learned judge acceded to that submission and dismis

the petition.

ISSues were raised on the FiIrst 1t was

contended on behalf of the appellants that upon the basis of

the decisions In In Ke ¢he RZQutatJLon and Cantnof af Ac\onauficA



<n Cana A.C. 54 and Kon/tad Johanntooon and The
Kuir&t Municipality or Wat St. Paul and kttOKnty-Gtninal ol

Manitoba and Attorney-General or Canada [1952] 1 S.C.R. 292

that the whole Tield of aeronautics 1Is under the jurisdiction

of the federal government. In Construction ntcaim l«cC.

v. The Moumu c Co ¢.¢,0N Itat (1979) 1 S.C.R. 744,
, J. delivering the } of the majority said at
D. /769:

Re continued at p. 7/0:

The construction of an ailrport 1Is not 1In
every respect an iIntegral part of aeronautics.
Much depends on what 1Is meant by the word ''con-
struction'”. To decide whether to burld an ailrport
and where to build 1t i1nvolves aspects of ailrport
construction which undoubtedly constitute matters
of exclusive *ederal concern: the Johannesson case.

It 1S not suggested by the petitioners that s.8 of

the Human Rights Code of British Columbra i1s ultra vires the



legislature. Thus s.8 of the Human Rights Code would apply
to Flying rankers as an undertaking, service oOr business
operating thin the Provin less the operations and

normal activities of Flying Tankers can be characterized as

ral undertakings, services or businesses. In @B
Manu ¢acta L tmttcdv. UnttidE A
and Ontario Laboun RitattovM B a judgment o
December 1979, Beetz, J.

delivering the judgment of the majority said at p. 3:

In my view the established principles relevant
to this 1i1ssue can be summarized very briefly. With

t to labour relations, exclusive provincial
legislative competence 1Is the rule, exclusive federal

competenance 1Is the exception. The exception comprises,
in the main, Hlabour relations In undertakings, services

and businesses which, having regard to the functional
test of the nature of therr operations and therr normal
activities, can be characterized as federal undertakings.
services or businesses

Industry does not thereby change the essential nature of the
company®s operations« Throughout, the operations of Flying
Tankers remain the same, that Is, the providing of s lai Iz

alr services.



For thes# reasons |1 conclude that the learned
e erred In reaching the conclusion that Flying

s was not engaged In the TfTield of aeronautics but

enga er 1In iIndustry within British Columbia,
regard to fair employment practices. In particular, s.5(1)
provided:

No employer shall refuse to employ or to continue

to employ or otherwise discriminate against any
person In regard to employment or any term or
condition of employment because of his race, national

origin, colour or religion.

Counsel for the respondent contended that until
1anent passed legislation In the fTield of aeronautics
dealing with discrimination upon the basis of age, the provisions

of the Human Rights Code of British Columbia should apply.

T/1e author: ties to which |1 have already referred,
in dealing with the Tfirst i1ssue, would appear to afford no
basis for such a proposition. In delivering the judgment of the
Privy Council 1In the Aeronautic* case (1932) A.C. ™, Lord Sankey,
L.C. fcaid Jdl /7.



eee |t would appear that aubatanlally the whole
field of legislatlon In regard to aerial navigation
belongs to the Dominion. There mav be a email
portion of the field which la not by virtue of
apecific word« 1In the British North America Act
vested In the Dominion! but neirther 1Is It vested

by specific words In the Provinces. As to that small
portion 1t appears to the Board that 1t must
necessarily belong to the Dominion under Its power
to make lavs for the peace* order and good government
of Canada. Further, theilr Lordships are iInfluenced
by the facts that the subject of aeriral navigation
and the fTulfilment of Canadran obligations under
s.132 are matters of national Interest and

and that aeriral navigation 1Is a class of subject
which has attained such dimensions as to affect the body
politic of the Dominion.

Subsequently 1In the Johannf£66on case Kellock, J.
sald at p. 311:

It 1S no doubt true that legislation of the character
involved i1In the provincial legislation regarded from the
standpoint of the use of property i1s normally legislation
as to civil rights* but use of property for the purposes
of an aerodrome, or the prohibition of such use cannot,

In my opinion, be divorced from the subject matter of
aeronatucs or aerial navigation as a whole. IT that be
so, It can make np difference from the standpoint of a
basis for legislative Jurisdiction on the part of the
province that Parlirament may not have occupied the TfTield.

Once the decision 1Is made that a matter 1s of
national Interest and Importance, so as to fall within
the peace, order and good government clause, the provinces
cease to have any legislative jurisdiction with regard
thereto and the Dominion jurisdiction 1Is exclusive. IT
jurisdiction can be said to exist In the Dominion with
respect to any matter under such clause, that statement
can only be made because of the fact that such matters
no longer come within the classes of subject assigned
to the provinces. I think, therefore, that as the matters
attempted to be dealt with by the provincial legislation
here In question are matters Inseparable from the.field
of aerial navigation, the exclusive Jurisdiction of
Parltament extends thereto. The non-severability of the
subject matter of "aeriral navigation” i1s well I1llustrated
by the existing Dominion legislation referred to below,
and this legllsatlon equally demonstrates that there 1s
no room for the operation of the particular provincial
legislation In any local or provincial sense.
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fchile those d- 1si1ons make 1t clear that Parlirament

*xXclu®*1v# jurisdiction In the fTield of aeronautics#

they do not resolve the i1ssue at the heartof this . which

ih whether 1iIntra v provincial laws are constitutionally

applicable to a pilot employed by a commercial alr service
This 1ssue was dealt with by Z., J. 1In the Monicafrn case

sald at p. 7 .

The 1ssue must be resolved In the light of
established principles the first of which 1Is that
Parlrament has no authority over labour relations
as such nor over the terms of a contract of
employment; exclusive provincial competence 1Is the
rule: Toronto Electric Commissioners Vv. Snider
(1925] A.C. 396, By way of exception however,
Parltament may assert exclusive Jurisdiction over
these matters 1If 1t 1s shown that such jur
IS an Integral part of 1ts primary competence
over some other single TfTederal subject: In re
the validity of the Industrial Relations and Dis-
putes Investigation Act [1955] S.C.R. 529 (the
Stevedoring case). It follows that primary federal
competence over a given subject can prevent the
application of provincial law relating to labour
relations and the conditions of employment but
only 1f 1t demonstrated that federal authority
over these matters 1s an iIntegral element of such
federal competence; thus, the regulation of wages
to be paild by an undertaking, service or business,
and the regulation of 1ts labour relations, being
related to an i1ntegral part of the operation of the
undertaking, service or business, are removed Tfrom
provincial ‘jurisdiction and 1mmune from the effect
oi provincial law 1If the undertaking, service or
business 1s a federal one:... The question whether
an unde taking, service or business i1s s federal
one depends on the nature of I1ts operation: ...
But, 1In order to determine the nature of the
operation, one must look at the normal or ha
ctlvitles of tha business as those of a going
concern” ..



Counsel fTor the appellants contended that, applying
that test to the facta of the present matter, i1t should be held
Parlrament has exclusive jurisdiction over the labour
relations between the operator of a commercial alr service and

1Its pillots. In support he relied upon the judgment In the case

thevValidity othe “dRelath

Investigation Act (the Stevedoring case) [1955] S.C.R. 529
and particularly the judgment of Abbott, J. at 592 where he

sald:

...the determination of such matters as hours of
work, rates of wages, working conditions and the
like, 1s In my opinion a vital part of the management
and operation of any commercial or industrial under-
taking. This being so, the power to regulate such
matters, In the case of undertakings which fall within
the legislative authority of Parlirament lies with
Parlrtament and not with the Provincial Legislatures.
Applying the tests laid down by those decisions to
the of the present matter, 1t Is clear that the subj} of
relations In respect of an enterprise engaged In the field
of aeronautics 1Is within the exclusive jurisdiction of Parliament
Thus, the provisions of s.8 of the Human Rights Code of British
Columbra, although they are iIntra vires the legislature, do

not have application to a pilot employed by a commerciral ailr

service.

The or not the provisions
of a.9 of the Human Rights Code of British Columbria i1nvolved labour

relations legislation. In dealing with this i1Issue counsel for the

respondent submitted that the proper approach was to first



identify thr -pith and substance'™ of a. 8 of the Human Right»

Code. He contended that the pith and substance of that

Section was discrimination. Upon that basis he contended that the

Human Rights Code was almed not at regulating labour relations,

rather at protecting the statutory right to freedom of all

persons within the Province, i1ncluding employees of federal

undertakings.

Counsel for the respondent then challenged the decision
iIn Re Calley and Ca radian Pacific Airk Line* Limited et at [1977]
1 K.W.R. 393 and submitted that case was wrongly decided.

J. (as he then was) saild at pp. 397-8:

Now The Human Rights Code of British Columbia
Act In nine sections prohibits various discriminatory
practices. Some are totally unrelated to the employer-
employee relationship. But s.6, for example, 1Is not
in that category. It prohibits an employer discriminating
as to rates of pay, between male and female employees.
And the Parlirament of Canada has enacted the same
prohibition In Pt. 1l of the Canadian Labour Code,
R.S.C. 1970, c.L-1. Section 8 of The Human Rights Code
of British Columbia Act declares the right of every
person to equality of opportunity In respect of his
employment. Then 1t goes on to prohibit an employer
from refusing to employ, or to continue to employ, or to
promote any person, or discriminating against any person
IN respect of employment or a condition of employment
without reasonable cause for the refusal or discrimination

In my opinion that 1s legislation respecting employer and
employee relations. Therefore, 1t cannot apply to
persons employed by CP Alr.

Whille In one sense s.8 may be regarded as dealing

w:th discrimination, It does so in the context of reqgulating

ations between employers and employees. In that sense,

It deals with labour relations. In my view the case



was correctly decided and has application to the present matter.

Thus s.8 has no application to the respondent.

For these reasons |1 would allow the appeal.



