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\j* »¡-ilti#)1
«ta ft rlyimj Tanhers ope'rote t wo Martin Mort wntor I
a i tpi »me •* «i r.a\a n : < ■ airplane, and n i

Munqer lie) Icoplof for the purposes* of foront fire r>upprc( 
Si on» In Addition* the Inner two aircraft arc Also used

i

for fire environmcntal evaluation, ambulance service, and 
senior executive inspections.

3. Plying Tanhern is licensed to operate its ai ft
ay the Canadian Transport Commis 
Act, K.5.C. 1970, C .2 as mended. *

pursuant to Aeror.aui j

Civil Aviation Branch,
Act, *

In ordc
rating
lying T a i » ] *. e v s

■ m •it is noces ary to have a valid

The operatiens

Columbia
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I v I'm sunnt. to t poJ ioy o t  1‘Jyi ntj Yankc , Ktsl j
\ms luti reo fit*.; hir. cr.iploymon t on hin 60ih blrthdoyi

%DocrMbcr 3 2, 3 977,

3 Ì On Septer her 71h, 3 977* Kc)lough filed a complaint
witli the Dlvcctori Rumort Rights Code* Parliament. BuiJding 
in Victoria* Bri tlfth OdliMbli alleging discrimination 
regarding his employment because of his ano•
3dC. * By letter doted October 13th, 1970 Klyiny Tan)

t ’
■ % I * i n framed by Allan Williams

K  J ‘ i t
A w1 . 1 »  

»  V *

t
è lini stcr of Labour of the

ProvYiico of British Columbia, that, a Board of Inquiry, 
t>u»suant to Bet Lion 1C of the human Rights Code of British 
Columbia, 3*33.C. 1c*V3 (2nd Sees. ) C. 119, had been appointed 
to deal wit.]) the allegations of Kellough.

33« By Notice of Hearing dated October 25th, 1978 t))e * 
Director, appointed pursuant to the Human nights Code of 
British Columbia, notified Wa'ddington and Flying Tankers 
thtit the Board of Inquiry will, commencing at 10:00 a. r*. 
on Deceiubcr 12th-13th, 1978, he**.r the allegations of

pursuant to Section 0 of the Human Rights Code of 
fish Columbia against ’lying Tankers and Waddington.*

*

The petitioner now seeks an order pursuant to the Judicial 
Review Procedure Act, S.D.C. 1975, C. 25

from taking any further
determination of this application.

he Bearci of
pending the hearing and

In Mr. nsK
he would accept employment ns Supervisor of Stores (at a 40^ 
reduction in salary) or face termination on his 60th birthday, lie

. 8 of the Human Rights Code that :then filed a complaint under
J u))(fjo that I have been discriminated against

ng my employment because of my age."
*

*
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1 t'unì, |m y ont heticaï J y , Ishltt KcJloucjh s ■ r r-

} ™ # l i ri.i t i on r ert j 2 cl
decision M a  ch od by ilio directors of the compii»/ Jn

*•

a without regard to him specifically.

Section 8 of the Human Kic Code rc«u3e os fol lows
*

(1) Every person lias the ricjht of equality of opportunity based upon bona fide tjualifications in
, or in

,  V 1*1 i f  I t i  M

JA.-VI. of bin occupation or emp 
respect of an intended ecotipi

« * u t *

( a )

(b)

n i . o :
%• » *

; and,
oi the foregoing,

no employer shall refuse to 
continue to employ, o r ‘to 
tliat person, or discrimina 
person in respect of employ 
of employment; and

*

, or to
or promote 

against that
or i- condition

no emp 
for agency shall refuse to refer him

» n u

unless reasonable cause 
di scrinination. isls for such refusal or

(2) For the purposes of subsection (1),
(a) / *  *  v  ^  v  ' 1 /ancestry, place of 

of any person or 
constitute reasonable

colour, age, marital status, 
igin, or political belief 
of persons shall not

cause:

I*(My

~ 4

( C )

t

a provision respecting Canadian 
in any Act constitutes reasonable • N»* i  * i

(b) the of any person shall not constitute 
sasonublc cause unless it relates to the 

maintenance of public decency;
for a criminal or summary convici ion 

not constitute reasonable causerelates to
or to the intended occupation,

, or promotion, of a person.

( >i

No provis
m annual.ion, or pension

any bona fide group any
)

of this section relating

s of
M O I ft
pi «in,
or emp 

based

■» 11
the t e

' V /  I

re
l: - «

age f*m
ret n c

OK
a nre



lie position o< the* petitioner in 1 hr: prcrenl cu sc# i n that
t-ho ccîajximv, riving TvîiVj f tonalAted by federal
jur ii.diet ion under llu* Aoroneût i r * Board of *ry which
^  appointed pursuant ho 1 ho Hunan Rights Code of British Colu-bia
Act , is p> ovine: la lly coo? t i and derives its authority r * * k ** i VJ it

provincial legi îlcition Yho potItId claims therefore that it h^s
no power to deal with the labour of a corpe.ny which is
r- afcjt % t to fe deral iur-i sflict ion. In support of s propos) b:\Oil
Pt.*titionci* relied primarily on the. c of Pe Cullv and Canadian
paci fie Airlines Ltd. et al (1977) 1 W.K.U. 393, a decision of
sv erne Court. That ease had similar facts

#

in that it involved a comolaint under Sec. 8 of the
by a female flight attendant. A Board

pwointcd to enqui re? into a rule of the employer which

cdouald, J. of our Sup
e case at Lar in that
man Rights Cede of B.C
'}vS ry war: apeointed to

prohibited female fliejh u from working aircraf t fliqbts
after the 13th week of pregnancy. The jurisdiction of the Board was 
challenged on the grounds that the Human Rights Code of B.C. could 
not apply to employer-employee relations of an employer of a federal

ITS jr.
* In discussing this point, Mr. Justice Macdonald stated

at p . 394

*

i n

»

"... it is not disputed that the whole field of 
ipft&uLics cones under ihe jurisdiction of 
Parliament #in<i the undertakings and activities 
of CP Air arc in that field. Further,

Jo not take issue wi
tion of law that the labour relations of pore 
employed in a work or undertaking coming within 
the exclusive jurisdiction of Parliament are

the competency of a
liowc vc r they argue that s. 8 of Tho. Human Ri Code of British

i -

whi ell the section—  - 1 I M I M 4 I 1  h i i j  e  i l  i  o  i  u t  r u t »  t  #invoked in thin conplaint. —  ic not labour law



lc<ji!i]o.t ion iiiid c;oci?i noi, inLri furc tit 
undo' t*iking. Pulhm it  is ,  they nubntitf 
provincial  law of  vomeral *pf*ï 1 t lòfi bûS 
cl u t utory rights vhic.lt jHlopXCi carry with then who 
thtjf work in fêduro l under t •*!; tugs *

i i
* ;*  • . 1

h

n 1 - ï - * * 0 at p. 398;

"Section l of Thu Jhrnnr. niuhts Code of bcitish
# w *Coluiïbîu Act dcclai cs tho right. of every pro i on 

to equality of opportunity in re:;:>rct of his 
enployr-eot. Then it qoi.s on to prohibit an 
employer iron rciRising to employ, or to continue 
to employ, nr to poroto any person, or dir.eriw;- 
inatiig against any perron in respect of employ­

ât or ¿- condition of employment without x*e<*. con- 
cause fox the refusal or discrimination. In ny opinion that is legislation respecting employer 

and employee relations* Therefore, it can? 
apply to persons employed by CP Air.
It there 
upon the 
writ- ofino uii* y

fere follows that this «application succc 
first ground and CP Air is entitled to 

Ï re i ; i b i Lion prohibit! • »g t h e boo. r d o f 
i\on proceeding further in this matter.r

,1 ~  
km %.*

a* . •c petitioner filed a number of dorußonts in support of his
contention that Plying Tankers, like CP Air in the Cui ' ‘ n f
comes v:xi * • ^ -*■ -jurisdiction of Parliament and thus
within the four-corners of the Cui lev còte These documents
include a number of licences issued by the Federal MinistryI c  J \f O x

Transport, which both the company and its pilots arc required to
hold in order to carry their buri c ;  « - The petitioner claims
that Flying Tankers is in precisely the same position as CP Air in
every aspect of its operations and 
employer-employee relationship.

nrly with rcgaid to it

t ̂  I Vs second consideration iu the extent to v>hj

* *



tid. ì*;1 ioni i u) (KMlltltuI tonally r/t mds over Ilio field of JlcfOi^iiHci
The pdtiUOACf ci toe a number of c.vi r. in support of its content '  < i i

that the federal government has complete jur j sdiction over the whole 
field of aeronautics. The loading c\*so in this regard is the Privy
Coirne i 3 ^ ,ew'il of In_Re the Regimi <* t ion and Control of Aeronaut ? cn
in Canaan (1932 H.L. (P.C.), A.C. 54 which held that the whole

*

field of legislation in relation to aerial navigation in Canada 
belongs to the- Dominion. The Privy Council slated that as aerial 

gat ion v.v.s a natter of national interest the Parliament of
Canada must have the authority to enact the Aeronautics Act and it 
Regulations, particularly with respect to the licensing of pilots

** -»«a the regulation of air navigation generally. The
and The Rural

«3

■ I

Supreme Court of Canada in Konrad Johannoss
*■ ■ ■■ ■ ipi p —  — — —

* * f
(1952) 1

i 4'« * X . \ of hlj ̂
1 1 1 ■*, *t St. Paul1

0•M , R. 292 at p. 303,
hat t% r * s* 1? .1 CI J. navigation

nr? r,.C. of Manitoba nn<1 fl.G. of \  • t , t • V * *

after noting the Privy Council's
comment that
politic: of the Dominion, nt to say that "In those circumsif
it not matter Parliament may not have occupied the field".
The Joham 1 osson case involved municipal control by virtue of a by-law
over land sought to be used for a landing strip. It was determined
there that the municipality, which derived its powers from thi
province, no power of control with respect to land which was
going to be so used. At p. 311 the court said:

"It inJ H H  ¡doubt true that legislation of the characterinvolved in the provincial legislation regarded from 
tho standpoint of the use of property is normally

but, m u  urst- of property
prohibitionof such use cannot, in my opinion, be divorced 

the subject matter of aeronautics or aerial



- f i  -
i

9 ft

ns ft whole 9 ) { that* be* co» it con mV*6 fio difference
from the slnndpoint of a basis for legislativa juria- 
ct ion on the* uurt of the province limi Par 1 om^nl 

aav not heve occupied the field."

In h  lai ion to nn airline winch « : 1 at C*S * * * • « •  w

i i  M O i lies c 1 Ine |i o\ » n# ̂ . r.uch as; Dying Tankerr. does, our rm:i t
of lir'peí« 1 held in Jcn*cirnr-on v. North Vancouver Magistrates, Too],
Stipi «'.i.irv N-ieistratr, North Vancouver (195»>') 23 w .v:.r
2G5 that ie fU*zo.umtics Act and Regulations enacted by the
Pari iiu7.cnt of Canada de * coniate and control the op'» tion of

• *aircraft operating solely within a province

•s final point is whether or not the employ
employee relationship in dispute here, falls within the federal
jurisdiction over aeronaut ics. Referring again to the passage ex ted
above in the ov case, c petitioner reiterated Mr. Justice
Macdonald1s conclusion that Sec. C of the Human Rights Code is
legislation rcspecti ng omp1oyer - emp1oy In further
support of this point, counsel also cited our Court of Appeal in

.u c’rn Steves ■ : Co. ltd. et al v. (m v :s o
Canada (1975) 61 D.L.R, (3d, 701 which held that the B.C.
Code could not apply to employers in the stevedoring business 
that is a federal undertaking« The petitioner argues that just as
the word "employer" in the B.C. Labour Code must be confined to

»

t * idjose relations with their 'ecs arc within provincial
jurisdiction, so must the refere i o employ See, 8 of the
Human Rights Code refer only to employers who are within the *

ItivC juriedirtion Of the* piovine©



Co 1

K li i ] o t he 2 < spoil dt n t conLends that. r»c c .
not # in pith u.d fail is tí nee*, 1e g i s1 ati <

3 of tlio Durum Pin *
*

* | tmmw

•i» r e l a t i n g  t o  ) c b e u v

1 1'] il \ i hu ) r tlio 1 e g i r* ,1o( lew) re lating to c ivi l  r ig  h t s he

correlici * <* ̂i lì’o Cullo” cr.ao goru against bin on this * l.'r*
® v* ; th tlu5* tiovici* that ncroriíiiit irfl ir» n ipíi11<•r \:itr* *

J i i  # I

11 '¿o’o 3 * % *j)U v j : .vi > v tion. or, the thruut- of the re sponde nt 't*»

nr* i iCitt is tlir't the* pcvi tinner in the v

U K Ï c ? c o r *  :  :  o  k  : i  i  e ; * x s y n «

is not engaged in 
tho fore:;try

iiîcv Ki.'y wiihin thisprovince. Such classification or t!u
peti tjtonei: * £ buej.neeí: \;o u j u bring the natter entirely within tÎi
juriudiction of the fo*ovincial authorj.tic'  *ì i

*  ^  ■* t il ï cV »  ^  * /

t the federa 3 government is entitled t.o grant licences conccrrinc
the aircraft of the petitioner company and its pilots but the eu i n t  i n

i i ^se licence?“. dors not rene ve the company into the federal
jura r* - •LI Oil CUV Counsel states that mere licensing alono is

U  I \
W -  4  4 t a :i n t Ì : a t -* court must look at the substance of the
C

* v

busi » r  <!
i

oí i— i * provincial nature of the petitioner's
the respondent first notes that the petitioner's share-

holders include ItacMi3 1¿ui Blocdel Limited, Pacific Logging Co. Ltd.
lis .s Comp any Ltd.f D.C. Forest Products Ltd. and Western Forest 

Products Ltd., all oí whom are provincial companies. These cornea • 4

operate under prev Lai st, licences and are involved *no
‘ * ' si ry in tir s province. The pet itioner provides a service

to the ii»• \ r i \ ■ g • » C
*
1 !J

ct imluctry. The. .  f '  i> i*I I * r \ . > C „ I

to
vices include fire patrol and so

timber cruising and eng incoi ing, envi ronmontal evaluation, and/ on an
ocjuont bailiff* nr,0*u]nnce service, and from time to time senior



10 -t o

Kxjcut 'Vvt ihî.pivl ionsj* Iic üu nctvlcc>. Arc l'i'î oiîwfl t’xrhir.lvi lv r
person » the tori r.t vy industry within tho province of hr û f  . I

3 §  Mr- n
Co\vin;'>' .1 .

o \h rcnpon¿lu«k ccuer-der. that Hfc Gilo time the petit i * *

applikd to the redirai Dorn j timon t oí Labour fox approval oí a v m<
avci tUj ) <v 1 »» tor its ,r.ip ! oyrf’i; t he aroues that the iurir.dicl í j
v.v.ich the roderai Dooavtment oí labour too1: tfrvy veil have bee j  * i

aj : :vc * i cp'>:l c a t i o: i■'•"It L.*\v b:.*2n lo the ia ovin * -u  j

labour «:vt':vrit.ic*r;. The rc&nondcni. alro r*otr.£. that tJ*f < % rvo .i o r i:4 «
n r ee by J ' r o vi n c i a 1 Wo..:k > Compensation rules. .

Tho first tv/o cases which tho resnondent referí eel to hc*.\
sin.i 1 Hy fact pa* terns ¿jhI cloci sioîv-*.t Both of those eases, ricin
Aviation Cc*\:Msnv Li*- i ted_ ______ _______  **____^  “  1 »  *- ■ ■»—  ■   - * ™» — .-t *- H  _  »  '

7vl her %l*o; rd of 1 ncl;u;1 r i a l  Pele. I i* *

and Internationa3. Association of !’*ch î ni sts and Aerospe.* # » KorT.i ' • i

Local Loch'e 357:> (3 97*1) 6 U.K.R. 59Í. (Alberto Sunreise Court Atyc » *. -  *

Division), and huiler Aviation of Canada Limited and Internalio.i:-  **
. *  *■

Association of nist s and Aoromace Workers and C.L.R.R. a \. d
A.G, of Conaca (1975) F.C, 590 involve companies which serviced
federally licensed aircraft. In both of these cares the court La l 
to consider whether or not the servicing of aircraft VII an integral
part of, or noces i]v incidental to, the operation of a federal

w\ * courts P *  ■  W l the employees wore r*o intimately
• •-

i p an Oil • k / i r  *  a *
v* G to ¥ % f *

* 1 % t
% ■ *

% I  a l i* t A  41 ■ " • ’l lV I  k *  * I  V  I

federal jurisdiction I I I ': l*<%h * \n f bar ,  cmphalvea 1
3y distinguishoe both of those cases on tho grounds that the
petitioner ift not engaged in similar ac t i v i t i e s  as tin ç i* W'N m



n -

Iho Fit*Jo r.nil But Jfjf c o e c s *

Tin* case »yv n which the renpordoflt rr*lio« most heavily, ai»<
if

which he ic?1 a n most r ini la ir to l lu* cmîc at bar, in th.it OH
of /¡'pv',»! in fhvrl; Fishing Cor nanv ltd. et v. United Fir.' r;# / ^

%  M

* Allied Wart: rîî* Union ct a l (1973) 3 W.W.R. M L  That* ei»*o
ir.voivc à a 1abonv dirputc bel
crews, an <t raisi d the con; i. ; .> . r i

between ovivts of fishing vessels < **titC
cl junction l V. II l J ^  i  o  •*  * « I

# % l  hA.  W IBph 4» »

within the iur j ndieticii of f ede rf: 1 or 1 noc let! i r,lt,
I 4 It v;as argued by the? petitioner and tho Minister of Justice

that See. SI (12) of the B.K.A. Act, "Sca-coast and inlc.nd Fisherie:
conferred that authority parliament, and removed it from the

icr* 1 where otherwise it would vest under head
(13) of See. 9?, "Property and civil rights in the Province
OAC D&vey, C.J.B.C., stated:

"Jt may be that sor.*e aspects 
vessels involved 1Mavigation

ht P

*«*#-

* %

aployirciit on fishing
under

(10) of S. 91 and so full within tho authority of
lament, c.g., qualifications of captains, engine 
seamen. However, those special aspects of it 

employment do not boar upon the broad 
arises here of whether Tarliament or 
Ai.sembly has the power to legislate upon labour re] 
generally in the fishing fleet."

argues that while Parliament has the authority to

non
tlu: I.ecir.lative■F

* é * ,

9 % •

a »

îs and aircraft pilots licences, this
necessarily moan that the fish or the pilots are eng

Justice* Dt.vcy goer, on at p.
*

consider the weight of authoi 
the opinion that tho subject of 
upon Parliament is the natural resource

es

i



I

not t he re)
* <

^ ■ ^ ■ n i i o n  of employers unci employei» c‘iicjo>)i'cl Jn c»xpïoilitui it."
i f  I I

court in t
In further regard« to tha foderai iiewnlttf 

"* «̂>*t ytchiftjj CMro continued at p. 651*
»

1 1 -1 can see. the need of federn 1 po.'or 
licensing end even t.o r»i:c.(! i f V the oual if ica fions

4  I J  •

er to
» not. qualified in their

t Ì
» V  w ^  w £  *  p  ^ ^  ^c»í i i eriivn employ«^ on the? vessel s

exclude fishermen who o

t ! -* A > ■ i *  < 4 < * J
• I

OÍ

ov who habitual 1
m-ions passed for the- protection 

preservation of the fj«;h. Put I :m unable to see
hov: the rooulat.ion of terms end conditions

• *enjOov^ont on between crows and vessel ov 
can advance U 10 protection and preservation of the 
fish, in view of Parliament's clear authority to 
limit catches, specify the hours and seasons 
of fishing, and to provide for closures, etc.
• . . There is no ground upon which it can be 
held that such a power is necessary, 
or vital to Parliament's exclusive control over 
?a-coast and inland fisheries, so labour 
ations in the fishing industry must belong 

to the provi nces.
*

The analogy with the Mark Fishinq case which the respondent mak

itrn

f*

that al the petitioner is ¿ 1 C » V «

such ar. fire fighting surveys, are part and parcel of
*

the forest industry and cannot be classified as aeronautics.

finding that the Provincial of Wages Act could not
Stnron because it

(1972)nt also cites the case of He Staro»
S B !

Ltd. rt al and lJonrd of Industrial Halations (1977) 62 D.L.H. (3d)
cano our Court of Appc.il reversed the trial Judge's

• to

essentially aeronautics, a federal undertaking
Ar p. 210 Mr, Justice llinkson states

•In t! I field of aeronautics Parliament could 
legislation which completely

*



H U  fiohK Thou 
or not i civil ■

*. li vuuld In’ n -couiiii y to conntdrr vbvHn t
-■ rcroedy orisi no fron» pi ovl iicinl log! nini ìom 

votila l>e avoj 1 ubi c to SU cuplcr/ee ag/Hi»*t bis cmployvr (tft
fìrì c o n  of Hut in tho prcriont cono 1 coite ludi? Vm i
vhi lo J\n Hnttcnt. has lo a ccrtain erioni occupi odTHHHÈH|

r  i  l . . *  r »  ^  ^

*

I 1 d
I I a *1 Lcld l*y the provisions of tlia Cenado bnhour Coso, it J 

i'xprosíly not occopi ed tho f.iclJ”ìn rórj*cct o£ civil 
i» redil'! i>t lie i v.'i ne ¿»vai lnble to an employee ncjainrjt hir 
employer for arrears of wages. Thun, the civiJ remedy 
provided by the PjiViftent of Wanes 7ict is available and can 
bo invoked by Kr. "MïTïïlps ago inet fi in employer. •"

n the i oc:. 1 • Virl v n 1 while conceding that, this in not preel:-
point with hie argument that the petitioner is not at all ene ■ *

in ijness of aeronautics, argues that if the court finds)  ' U S  A  i * — £ »
* w

*’ * *it\oner is engaged in the aeronautics bus s, then this
particular aspect of sIK the of the employmen t.

contract by reason of direrimination based on aye, is not occupied
by the federal government.

*
*

In conclusion the pondent cited two cases which he state
were on the extreme other side of the Butler and Field cases which
were cateo above. In Murray Hill Limousine Service Ltd. v. Fire*  i

wmm

Batson et al G) C.L.L.R. 530 which involved . *■ t
£i.l

v

Lines . et al and Ontario
Highway Tr.mnport Bourd et al (19G7) 62 D.L.R. (2d) 270 which

* r *
«* •

i • ine service to the ¿'irport, the courts found the.t
the activities of. the companies in these two cases could not be
classified as aeronautics I X + >t feels that the case at

fells midway between these two s which arc no è.

aeronautics • » the and Butler cases where the activities of
the latter *

r  t* *roil an intimate part of tho
i msi ness.
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In reply to 11 • io inoliti # lite prlllionoi litiintJiinn that t1I _
activMun of Dying Tankern comes \/i 1 hi 11 tlI® definition of

i cla ì n\ v ‘'ei vtca1' given In Beet ion 9 of the Aeronautics Acl .
Thai r.oc» ion reads :

" 'Confereial air so*vice1 Means any use of ait 
in or over Canada for hire or coward."

‘ *  m * 
#

r.t

Aft**r consideration of th arci uments 1 must rone lüde* t )w
either the pet i t i oner11: business ip classified an aeronautic« end
con;tr und-: r federal auvh*j»*ity; or its business is classified as siro
part o< the forest industry and conics under provincial authority; 
or the petitioner’s business is classified as aeronautics to the
extent that the federal authority lias the power to grant licence m i

but is.not. involved in the* lab relations of a business which is
essentially engaged in ilio management of a provincial resource (i.c.
the forest industry). The Culloy ease clearly states that Sec. 8 of

« B.C. Human Rights Code involves labour relations which V. * n have
no over a >er. The petitioner maintains ■hn
you cannot the federal juris « OVOl on a
functional basis. it maintains that although the activities of CP 
Air and I lying Tankers may be quite different , they arc both
essentially involved in the flying of pia n i

■ m m v  fc i or hire which must cc
\r ; r-* > 1 aeronaut i er.
m à # is a very

*

a comme al
fire control aircraft comp;
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Counsel for t !io rcr; »undent pointed out there ore other 
example* of (Vii. .il 1 ic* n: ij.p of provincial undortnki ngs. These:
include the tranjpo licences 1 soiled to B.C. Hail and the B.C
F^rrit?., and tb*.* energy export licences which would be issued to
B.C. hydro. \%iV.h re gard to t hr* licensing argument I thin>that V- I *

C 1

rvsuing case most closely applies. In that case our Court of
Appeal felt that simply because the federal government controlled

■

tha qualifications? of captains and seaman through their licensing
pov.’c r, 'i r did not ncan that they were ?ssarily involved ir* all
the activities of th*-; fishing fleet. I think that Cullcy can be

stingv irhed sifcply on the basis of the differences in activities 
of the two airlines. Clearly a large organisation like CP Air which
ha m attachment to any provincial undertaking , must come- under the

►

However, a company such as Flying Tankers which
*

I ! fi and provincial forest companies for
the purpose of working in one area of the forest industry, * i * , and
in my opinion, does, under the jurisdiction of the provincial

U l *  m

Ì
*reject the petitioner's application * * i hcrcbv

allow the respondent, Kol lough, to pm suo his civil remedies untici
the Hunan Rights Code and accordingly that the Board of
Inquiry appointed pursuant to the Human Rights Code of British
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How :r a company such Plying 7*“

W:s, which is controlled and
operated by five provincial forest companies for the purpose* of 
working in one area of the forest industry, con, and in my opinion

under the jurisdiction of the provincial Human Rights
Code.
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pursuant to the Judicial Review Procedure Act# S.B.C. 1975# 
c.25 to prevent a Board of Enquiry from taking any further

tive 25th of October 1978.

The facts upon which the petition is
appear to be in dispute

1. The Petitioner Forest Industries 'lying Tankers
Limited ("Flying Tankers" is a company incorporated in 
British Columbia, under the British Columbia "Companies 
Act", on the 30th day of December, 1959. The Petitioner 
William F. Waddington ("Haddington1' is Manager of 
Flying Tankers.!

3. Flying Tankers is licensed to operate its aircraft 
by the Canadian Transport Commission pursuant to the Aeronautics
Act, R.S.C. 1970, C.2 as amended. Forming part of the Facts, 
set out as Schedule "A", are the current licenses, for rotating 
and fixed wing aircraft, of Flying Tankers.

4. The Department of Transport, Civil Aviation Branch, 
pursuant to the Aeronautics Act, Issues an operating certificate 
to Flying Tankers. In order for Flying Tankers to carry on 
it Is necessary to have a valid operating certificate, 
part of the facts, set out as Schedule "B", is a copy of the 
current operating certificate of Flying Tankers.

5. The operations base of Flying Tankers is Sproat Lake 
Seaplane Base, Vancouver Island, British Columbia and the aircraft 
owned by Flying Tankers do not operate outside of the geographical 
boundaries of the Province of British Columbia.

6. flying Tankers has a total staff of 23 and of those 
2|, 6 are licensed pilots.

7« It Is a legal prerequisite for continued employment for 
the pilots and crew who operate the aircraft of Flying Tankers



to possets s valid license Issued by the Federal Ministry 
of Transport.

8. In 1966 the Federal Department of Labour, pursu 
to the Canada Labour Code approved a 52 week averaging 
plan for employees of Flying Tankers. The 52 week averaging 
plan was requested because of the seasonal nature of the wor^ 
performed by employees of Flying Tankers. Forming part of the 
facts, set out as Schedule "C"., Is a copy of a letter dated 
July 18th, 1966 from the Director, Labour Standards Branch,
Canada Department of Labour to Mr. R. A. Fulton, Labour Relations, 
MacMillan, Bloedel, and Powell River Limited. In 1966 MacMillan, 
Bloedel, and Powell River Limited changed Its name to MacMillan 
Bloedel Limited. MacMillan Bloedel Limited Is the majority 
shareholder of Flying Tankers.

9. The Respondent Thomas Kellough ("Kellough") commenced 
employment as a pilot with Flying Tankers in May of 1964.

10. Pursuant to the policy of Flying Tankers, Kellough 
was retired from his employment on his 6Cth birthday, 
December 12th, 1977.

11. On September 7th, 
with the Director, Human 
in Victoria, British Colir 
his employment because of

, Kellough filed a Complaint 
Rights Code, Parliament Buildings, 
bia alleging discrimination regarding 
his age.

12. By letter dated October 13th, 1978 Flying Tankers was 
informed by Allan Williams, Minister of Labour of the Province 
of British Columbia, that a Board of Inquiry, pursuant to 
Section 16 of the Human Rights Code of British Columbia, S.B.C. 
1973 (2nd Sess.) C. 119, had been appointed to deal with the 
allegations of Kellough. Forming part of the facts, set out as 
Schedule "D", is a copy of the October 13th, 1978 letter and the 
attachments thereto.

13. By Notice of Hearing dated October 25th, 1978 the Director, 
appointed pursuant to the Human Rights Code of British Columbia, 
notified Waddington and Flying Tankers that the Board of Inquiry 
will, commencing at 10:00 a.m. on December 12th-13th, 1978, hear 
the allegations of Kellough pursuant to Section 8 of the Human 
Rights Code of British Columbia against Flying Tankers and 
Waddington. Forming part of the facts, set out as Schedule "E" 
is a copy of a Notice of Hearing and the attachments thereto.

In 1977, when Mr. Kellough was approaching his 60th
birthday he was asked to decide whether he would accept 
employment as supervisor of stores, at a reduction in salary#
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Upon receipt of that request, 
complaint pursuant to the provisions of

Mr. Kellough filed a 
s.8 of the Human Rights

Code of British Columbia,

I allege that I have been discriminated against 
regarding my employment because of my age.

8. (1) Every person has the right of equality
of opportunity based upon bona fide qualifications 
in respect of his occupation or employment, or in 
respect of an intended occupation, employment, 
advancement, or promotion; and, without limiting 
the generality of the foregoing,

(a) no employer shall refuse to employ, or 
to continue to employ, or to advance or 
promote that person, or discriminate against 
that person in respect of employment or a 
condition of employment; and

no employment agency shall refuse to 
refer him for employment,

discriminât

(2) For the purposes of subsection (1),

(a) the race, religion, colour, age, marital 
status, ancestry, place of origin, or 
political belief of any peraon or class 
of persons shall not constitute reasonable 
cause;



(sl> a provision respecting Canadian citizenship 
in any Act constitutes reasonable cause;

(b) the sex of any person shall not constitute 
reasonable cause unless It relates to the 
maintenance of public decency;

a conviction for a criminal or summary 
conviction charge shall not constitute 
reasonable cause unless such charge relates 
to the occupation or employment or to the 
intended occupation, employment, advancement, 
or promotion, of a person

(3) No provision of this section relating to 
age shall prohibit the operation of any term of a 
bona fide retirement, superannuation, or pension 
plan, or the terms or conditions of any bona fide 
group or employee insurance plan, or of any bona fide 
scheme based upon seniority.

the Chamber judge the petitioners
contended that Flying Tankers comes exclusively within the 
jurisdiction of Parliament upon the basis that it is engaged 
in the field of aeronautics. The petitioners contended that 
therefore the Province had no right to deal with the labour 
relations of that company. Before the learned Chamber judge 
the respondent agreed that aeronautics is a matter within

jurisdiction, however, the respondent contended that 
Flying Tankers is not engaged in the field of aeronautics but 
rather is engaged in the forest industry within British Columbia 
The learned judge acceded to that submission and dismis
the petition.

issues were raised on the First it was
contended on behalf of the 
the decisions in In Ke ¿he

appellants that upon the basis of 
RZQutatJLon and Cantnof otf Ac \onauficA
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<n Cana A.C. 54 and Kon/tad J ohanntòòon and The
Kui&t Municipality oi Wat St. Paul and kttOKnty-Gtninal ol 
Manitoba and Attorney-General oi Canada [1952] 1 S.C.R. 292 

that the whole field of aeronautics is under the jurisdiction
of the federal government. In Construction ntcaim I«c.
v. The Móumu c Co

, J. delivering the j
¿¿on it at (1979) 1 S.C.R. 754,

of the majority said at
p. 769:

Re continued at p. 770:

The construction of an airport is not in 
every respect an integral part of aeronautics.
Much depends on what is meant by the word "con- 
struction". To decide whether to build an airport 
and where to build it involves aspects of airport 
construction which undoubtedly constitute matters 
of exclusive *ederal concern: the Johannesson case.

It is not suggested by the petitioners that s.8 of 
the Human Rights Code of British Columbia is ultra vires the



legislature. Thus s.8 of the Human Rights Code would apply
to Flying rankers as an undertaking, service or business
operating thin the Provin less the operations and
normal activities of Flying Tankers can be characterized as

ral undertakings, services or businesses. In Tout B
Manu ¿acta Ltmttcd v. Unttid £ Arnesi
and Ontario Laboun RitattovM B, a judgment of the

December 1979, Beetz, J.
delivering the judgment of the majority said at p. 3:

In my view the established principles relevant
to this issue can be summarized very briefly. With

t to labour relations, exclusive provincial
legislative competence is the rule, exclusive federal 
competenance is the exception. The exception comprises, 
in the main, labour relations in undertakings, services 
and businesses which, having regard to the functional 
test of the nature of their operations and their normal 
activities, can be characterized as federal undertakings 
services or businesses ...

t

industry does not thereby change the essential nature of the 
company's operations« Throughout, the operations of Flying
Tankers remain the same, that is, the providing of s lai lz
air services.
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For thes# reasons I conclude that the learned
e erred in reaching the conclusion that Flying

s was not engaged in the field of aeronautics but
enga er i n industry within British Columbia,

regard to fair employment practices. In particular, s.5(l) 
provided:

No employer shall refuse to employ or to continue 
to employ or otherwise discriminate against any 
person in regard to employment or any term or 
condition of employment because of his race, national 
origin, colour or religion.

Counsel for the respondent contended that until 
iament passed legislation in the field of aeronautics 

dealing with discrimination upon the basis of age, the provisions 
of the Human Rights Code of British Columbia should apply.

T/ie author: ties to which I have already referred, 
in dealing with the first issue, would appear to afford no 
basis for such a proposition. In delivering the judgment of the 
Privy Council in the Aeronautic* case (1932) A.C. 54, Lord Sankey,
L.C. fcâid J11 77.
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• • • It would appear that aubatanlally the whole 
field of 1 egislatlon In regard to aerial navigation 
belongs to the Dominion. There mav be a email 
portion of the field which la not by virtue of 
apecific word« in the British North America Act 
vested in the Dominion! but neither is it vested 
by specific words in the Provinces. As to that small 
portion it appears to the Board that it must
necessarily belong to the Dominion under its power 
to make lavs for the peace* order and good government 
of Canada. Further, their Lordships are influenced
by the facts that the subject of aerial navigation 
and the fulfilment of Canadian obligations under 
s.132 are matters of national Interest and 
and that aerial navigation is a class of subject 
which has attained such dimensions as to affect the 
politic of the Dominion.

body

Subsequently in the Johann£66on case Kellock, J. 
said at p. 311:

It is no doubt true that legislation of the character 
involved in the provincial legislation regarded from the 
standpoint of the use of property is normally legislation 
as to civil rights* but use of property for the purposes 
of an aerodrome, or the prohibition of such use cannot, 
in my opinion, be divorced from the subject matter of 
aeronatucs or aerial navigation as a whole. If that be 
so, it can make np difference from the standpoint of a 
basis for legislative Jurisdiction on the part of the 
province that Parliament may not have occupied the field.

Once the decision is made that a matter is of 
national Interest and Importance, so as to fall within 
the peace, order and good government clause, the provinces 
cease to have any legislative jurisdiction with regard 
thereto and the Dominion jurisdiction is exclusive. If 
jurisdiction can be said to exist in the Dominion with 
respect to any matter under such clause, that statement 
can only be made because of the fact that such matters 
no longer come within the classes of subject assigned 
to the provinces. I think, therefore, that as the matters 
attempted to be dealt with by the provincial legislation 
here In question are matters Inseparable from the.field 
of aerial navigation, the exclusive Jurisdiction of 
Parliament extends thereto. The non-severability of the 
subject matter of "aerial navigation" is well Illustrated 
by the existing Dominion legislation referred to below, 
and this legllsatlon equally demonstrates that there is 
no room for the operation of the particular provincial 
legislation in any local or provincial sense.
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fchile those d- isions make it clear that Parliament 
*xclu*iv# jurisdiction in the field of aeronautics#

they do not resolve the issue at the heartof this , which
ih whether intra v provincial laws are constitutionally
applicable to a pilot employed by a commercial air service
This issue was dealt with by z, J. in the Monicafrn case

said at p. 7 I u

The issue must be resolved in the light of 
established principles the first of which is that 
Parliament has no authority over labour relations 
as such nor over the terms of a contract of 
employment; exclusive provincial competence is the 
rule: Toronto Electric Commissioners v. Snider
(1925] A.C. 396, By way of exception however, 
Parliament may assert exclusive Jurisdiction over 
these matters if it is shown that such jur 
is an integral part of its primary competence 
over some other single federal subject: In re 
the validity of the Industrial Relations and Dis­
putes Investigation Act [1955] S.C.R. 529 (the 
Stevedoring case). It follows that primary federal 
competence over a given subject can prevent the 
application of provincial law relating to labour 
relations and the conditions of employment but 
only if it demonstrated that federal authority 
over these matters is an integral element of such 
federal competence; thus, the regulation of wages 
to be paid by an undertaking, service or business, 
and the regulation of its labour relations, being 
related to an integral part of the operation of the 
undertaking, service or business, are removed from 
provincial “jurisdiction and immune from the effect 
oi provincial law if the undertaking, service or 
business is a federal one:... The question whether 
an unde taking, service or business is s federal 
one depends on the nature of its operation:
But, in order to determine the nature of the 
operation, one must look at the normal or ha 
ctlvltles of tha business as those of 

concern'

• * t

a going
•  •  «
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Counsel for the appellants contended that, applying 
that test to the facta of the present matter, it should be held

Parliament has exclusive jurisdiction over the labour 
relations between the operator of a commercial air service and
its pilots. In support he relied upon the judgment in the case

of In Rc the Validity othe -ndu Relation* and P-t
Investigation Act (the Stevedoring case) [1955] S.C.R. 529
and particularly the judgment of Abbott, J. at 592 where he 
said:

...the determination of such matters as hours of 
work, rates of wages, working conditions and the 
like, is in my opinion a vital part of the management 
and operation of any commercial or industrial under­
taking. This being so, the power to regulate such 
matters, in the case of undertakings which fall within 
the legislative authority of Parliament lies with 
Parliament and not with the Provincial Legislatures.

the
Applying the tests laid down by those decisions to 
of the present matter, it is clear that the subj of

relations in respect of an enterprise engaged in the field
of aeronautics is within the exclusive jurisdiction of Parliament
Thus, the provisions of s.8 of the Human Rights Code of British
Columbia, although they are intra vires the legislature, do
not have application to a pilot employed by a commercial air 
service.

The or not the provisions
of a.9 of the Human Rights Code of British Columbia involved labour 
relations legislation. In dealing with this issue counsel for the 
respondent submitted that the proper approach was to first



identify thr -pith and substance" of a. 8 of the Human Right»
Code. He contended that the pith and substance of that
Section was discrimination. Upon that basis he contended that the
Human Rights Code was aimed not at regulating labour relations,

rather at protecting the statutory right to freedom of all 
persons within the Province, including employees of federal 
undertakings.

Counsel for the respondent then challenged the decision 
in Re Calley and Ca radian Pacific Aik Line* Limited et at [1977]
1 K.W.R. 393 and submitted that case was wrongly decided.
J. (as he then was) said at pp. 397-8:

Now The Human Rights Code of British Columbia 
Act in nine sections prohibits various discriminatory 
practices. Some are totally unrelated to the employer- 
employee relationship. But s.6, for example, is not 
in that category. It prohibits an employer discriminating 
as to rates of pay, between male and female employees.
And the Parliament of Canada has enacted the same 
prohibition in Pt. II of the Canadian Labour Code,
R.S.C. 1970, c.L-1. Section 8 of The Human Rights Code 
of British Columbia Act declares the right of every 
person to equality of opportunity in respect of his 
employment. Then it goes on to prohibit an employer 
from refusing to employ, or to continue to employ, or to 
promote any person, or discriminating against any person 
in respect of employment or a condition of employment 
without reasonable cause for the refusal or discrimination 
In my opinion that is legislation respecting employer and 
employee relations. Therefore, it cannot apply to 
persons employed by CP Air.

While in one sense s.8 may be regarded as dealing
w:th discrimination, it does so 

ations between employers and 
it deals with labour relations.

in the context of regulating 
employees. In that sense,
In my view the case
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was correctly decided and has application to the present matter. 
Thus s.8 has no application to the respondent.

For these reasons I would allow the appeal.


