Uf THE SUPREME COURT OP BRITISH COLUMBIA
(Before The Honourable Hr, Justice Anderson In Chamberc)

Mo. A770633

**—

Vancouver, B.C.
June 3» 1977

IF THE HATTER OP THE HUMAN RIGHTS CODE OP
BRITISH COLUMBIA R.S.B.C. 1973 AMD AMEND
MENTS THERETO AMD
IN THE HATTER OP THE JUDICIAL PROCEDURE
ACT, R.S.B.C. 1976
-

LORKEI MININO CORPORATION LTD.,
LOOAM LAKE, BRITISH COLUMBIA
PETITIOKER3
AND:

.• .

„

KATKLEE?! RUPP, THE DIRECTOR OP
\ THE HUMAN RIGHTS CODE OP BRITISH
* COLUMBIA, PARLIAMENT BUILDINGS,
VICTORIA, B.C. AND OTHERS

I

«

«

!

A

RESPONDENTS

U. 3HIEH, Esq.

Appetrl ngfor the Petitioners

J. PHASER, Esq.

Appearing for ths Respondents
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REASONS POP JUDGMENT
THE COURT:

(Oral):

Judgment. This is a petition pursuant

to the provisions of the Judicial Review Act
for an order that the Respondents and each of
then Le perpetually enjoined and that an in«

Junction issue enjoining then iron attempting
#

to enquire into or investigate or purporting
to enquire into or investigate or cause to be
investigated two complaints alleged to have
I

‘

I
I
t
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been cade by one JEAN THARP on or about the
18th day of September, A.D. 1975 purportedly
pursuant to the provisions of the Human Rights
Code of British Columbia, R.S.B.C. 1973 and
amendments thereto; AND for an Order prohibit
ing the Respondent, LEON GETZ, Commissioner
of the Board of Inquiry from hearing a complaint or cor plaints cade by one JEAN THARP
purportedly pursuant to Sections 6, 8 and 10
of the Human Rights Code and for such relief
as to this Honourable Court nay deem meet.
The facts upon which the petition is based are
as follows:
1. That the Petition*- operates as an
open pit Copper Klne located near Ash
croft, British Columbia and at all material
times employed approximately 500 poople In .
production and maintenance end some 200
people In office, technical and supervisory
•opacities.
That Jean Tharp became an employee
of the Petitioner in or about the mouth of
January, 197*, and at all materials times
was classified as a Technician II and was
employed in the Assay Department.
7m

3« That on or about the 15th day of
Ray, 1975, the said Jean Tharp Initiated
a grievance pursuant to the provisions of
the certain Collective Agreement entered
Into between the Petitioner and Local 8322
of the United Steel Workers of Aaerlcs,
which said Local represented the said Joan
Tharp for the purposes of collective bar
gaining and the administration of the
Collective Agreement, and which said griev
ance refers to matters arising on or about
October 7, 197**
*. That the said grievance was processed
by the Petitioner and the said Union, on
behalf of the said Jean Tharp, pursuant to
the grievance procedure set out In the Col
lective Agreement up to but not Including
Arbitration.
5.

That the said Jean Tharp voluntarily

left the employment of the Petitioner in
or about the nenth of Augu3t, 1975 and by
letter dated September 16, 1975 the caid
local withdrew the grievance of the said
Jean Tharp.
•!
Ji
6. That on or about July 15, 1976 LEE
VOH-PEMO, and Investigator for the Direc
tor of the Hunan Rights Cede (hereinafter
"the Investigator"), delivered to the mine
aite a letter signed by the said Director,
KATHLEEN RV?? (hereinafter referred to as
"the Director"), bearing date of Kay 20,
1976, which letter was the Petitioner's
first knowledge of the natters referred
to therein.

7 « That the Petitioner Instructed its
solicitor, Philip Shier, Esq., to reply
to the Director's above-noted letter.
8. That the Investigator wrote to J.K.
Kahon, Personnel Superintendent of the
Petitioner, requesting certain information
as set out in her lotter dated July 19»
1976.
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9 . That the Petitioner Instructed Its
solicitor, Philip Shier, Esq., toreply
to the Investigator's letter.
10.
That Philip Shier, by letter dated
July 21, 1976, replied to the Director's
letter, and , by letter dated July 27»
1976, replied to the Investigator's letter.
•I
11. That Philip Shier on instructions
Pros the Petitioner, further informed the
Director of the Petitioner's position by
letter dated July 29» 1976.
12. That the Dlrootor replied to the
letters of Philip Shier by her own letter
dated August 3, 1976«
13. That by letter dated March 4, 1977
from the Honourable Allan Williams, Mini
ster of Labour, to Mr. Leon Cetz, one of
the Respondents herein, the said Respon
dent was Appointed a Hoard of Inquiry
pursuant to Section 16 of the Human Rights
Code. A copy of said letter was received
by the Petitioner's solicitor on the 16th
of March, 1977»
It. That the Petitioner had not been pre
sented with a copy of cither of the com
plaints alleged to have been filed by the
said Jean Tharp until on or about April 5,

j
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1977 when the Director delivered to the
Petitioner's eolicitor a Notice of Hearing*
a report to the Klniotor of Labour and a
complaint pursuant to the Human Rights
Code; the complaint, in Porn: 1, indicated
that the date of the offence was Ootobcr
9* 197* — August 29» 1975 and that the
complaint was filed cn September 13» 1575*
15. That the provisions of Section 15»
(l)(a) of the Human Rights Code not having
been compiled with* the Director has no
power to report to the Minister of Labour
or to inquire into* investigate or endea
vour to effect a settlement of the alleged
complaints because the Dlreotor failed to
proceed "forthwith," and in f&ct did not
proceed until on or about July 15» 1976•
16. That* with respect to the Petitioner's
alleged breach of Section 6 of the Human
Rights Code* the respondents are purport
ing to proceed on the same subject matter
which wit the substance of a grievance
lodged by the said Jean Tharp pursuant to
the teras of a certain Collective A y o p aent entered into by the Petitioner and
the United Steel Workers of America, Local
0322 (representing* Inter alia* the said
Jean Tharp)» and therefore the said Joan
Tharp* having elected to procesu her clnlii*
pursuant to said Collective A^eescnt* is
estopped Pros seeking a llko remedy under
the provisions of the Human Rights Code»
17* That* with respect to tho Petition
er's alleged breaeh of Section 10 cf the
Human Rights Code, namely* alleged dis
crimination prior to September 1» 1975
against the said Jean Tharp because oho
had laid a complaint against the Petitioner
pursuant to the provisions of said Statute*
is without cause inasmuch as she had
•eased to be an employe* of the Petitioner
in the month of August» 1975*
16, That the purported appointment of a
Board of Inquiry pursuant to Swotlon 16
of said Statute csy only be tssde whuro a
Director has compiled with the other pro
visions of said Statute.
The relevant provisions of the Human
Rights Code Chapter 119» S.B.C. 1973 are as

follow»*

15 . (1) Vhere the director
(a) receives a complaint alleging that

a person, whether or not he io the
complainant, has been discriminated
against contrary to this Act; or
(b) receives a complaint alleging that
a person has contravened this Act;
or;
(c) alleges, whether or not a complaint
is received, that a person has con
travened this Act or that a person
has been discriminated against con
trary to this Act; or
(d) receives from the commission an al
legation that a person has contra
vened this Act or that a person has
been discriminated against contrary
|
to this Act,
the director shall forthwith inquire
into, investigate, and endeavour to
effect a settlement of the alleged dis
crimination or contravention.
(2)
The director, or a person
authorised In writing by him, may, for
the purposes of an inquiry, investiga
tion, or endeavour under subsection (1)»
(a) inspect ard examine all books, pay
rolls, personnel records, roglctcrs,
notices, documents, and other re
cords of any person that in any way
related to the
(1 ) wages, hours of labour, uppli
estions for employment, or conditlons of employment affecting any
peroon;
(11) membership of any person in or
an application by any person for ,
mbershlp In
trade union.
(ill) accommodation, services, or
facilities customarily available
to the public;
(lv) occupancy of any apace under
the terms of a tenancy agreement;
and
(v) purchase or acquisition of a
relal or dwelling unit or of
land or an interest in land;
(b) take extracts from or cake coplos
of any entry in those books, pay
rolls, personnel records, registers,
notices, documents, and records;
(e) require any person to cake or furn
ish full and correct statements,
either orally or in writing, in
whatsoever form is required, respect
lng
tters referred to in clause
(a) and, in the discretion of the
director or person authorized, re
quire the statements to be made by
the person on oatn or to be veri
fied by a statutory declaration;
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(d) require any person to make full dis
closure, production, or delivery to
the director or person authorised,
at ouch tine and place as cay be
specified, of
(I) all records, documents, stateaents, writings, books, papers, ex
tracts therefrom or copies thereof
that the person has in his posses
sion or control; or
(II) other Information, cither ver
bal or in writing, and either veri
fied on oath or otherwise as cay be
directed,
that nay in any way relate to mat
ters referred to In clause (a);
(e) cake such examination and inquiry
as cay be necessary to ascertain
whether the provisions of this Act
are complied with;
(f) exercise such other powers as cay
be necessary for carrying this Act
and the regulations Into effect;
and
Cg) administer all oaths and take all
affidavits and statutory declara
tions required or authorised to be
cade under this section, and to
auanon any persons to give evidence
In connection with any Investigations,
Inquiry, or examination. 1973 (2nd
Sets.)» c. 119» a. 15» 197*. c. 87»

a. 18.

16.
{1) Where the director Is unable to
settle an allegation, or where he Is of *
the opinion that*an allegation will not
be settled by him, the director shall
M k r a report to the Minister of Labour,
who nay refer the allegation to a board
of inquiry and
(a) appoint a board of Inquiry consist
ing of one or core panel secsers
appointed under section 13; and
(b) fix a place at which and a date on
which the board of inquiry shall
hear and decide upon the allegation.
(?) A Board of Inquiry and every
member thereof has, for the purposes of
a reference under subsection (1), the
powers of a commissioner appointed un
der the Public Inquiries Act.
(3)
Psr the purposes of a reference
- under subsection (1), the persons who
are entitled to be parties to a proceed
ing before the board of inquiry are
(a) the director, commission, or person
who cade the allegation;
(b) the person aliened to have been dis
criminated against contrary to this
Act;
%•
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(c) the person who is alleged to have
contravened this Act; and
<d) any other person who, in the opinion
of the board of inquiry, would be
directly affected by an order Dade
by It.
(*) A board of inquiry shall give
the parties opportunity to be repre
sented by counsel, to present relevant
evidence, to cross-exanine any witnesses,
and to nake submissions.
(5) The board of inquiry nay receive
and accept, on oath, affidavit, or other
wise, such evidence or information as it,
in its discretion, considers necessary
and appropriate, whether or not such evi
dence or information would be admissible
In a court of lav.
(6) She Lieutenant-Governor in
Council cay, by Order, establish rules
governing the procedure of a board of
inquiry. 1973 (2nd Sess.), c. 119» 9* !&•
17.
(1) Where a board of inquiry is of
the opinion that an allegation is not
Justified, the board »ay disnlss the
allegation.
(2)
Where a board of inquiry is of
the oplnlcn tr.at an allegation Is Jus
4
tified, the board of inquiry shall
order any person who contravened this
Act to cease such contravention, end to
refrein from ccraittlng the eone or a
elnilsr contravention, and nay
(a) order a person who contravened the
Aet to nale available to the person
discriminated against such rights,
opportunities, or privileges as.
In the opinion of the board, he was
denied contrary to this Act;
(b) order the perron who contravened the
Aet to coepensate the person dis
criminated against for all, or such
part at the beard aay determine, of
any wages or salary lost, or expenses
Incurred, by reason of the contra
vention of this Aet; and
(e) where the board la of the opinion
that
(I) the person who contravened this
Aet did eo knowingly or with a vantor. disregard; and
(II) the person discriminated aralnst
suffered aggravated damages In re
spect of his feelings or self-respect,
the board nay oruer the person wno
contravened this Act to pay to the
person discriminated against such
coopenslon, not exceeding five
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thousand dollars, as the board may
determine.
(3)
A board of Inquiry may make su
order as to costs as it considers appro—
prlate.
(A) Where an order Is made under
subsection (3) or clause (b) or (c) of
subsection (2), the cormlsslon or the
person who was discriminated against
and In whose favour the order Is made
M y file a certified copy of the order
with the Supreme Court or with a County
Court, and, thereupon, the order has the
same force and effect, and all proceed
ings may be taken on It, as If It were
s Judgment of the appropriate court for
the recovery of a debt of the amount
stated In the order asalnst the porson
named In It. 1973 (2nd Seas.), c. 119»
»• 17.
Xbe grounds upon which the petition Is
based are as follows!
(1) The board of inquiry Is without
Jurisdiction because the director
of the Human Rights Code did not
In accordance with Seotlon 15 (1)
of the Code "forthwith Inquire Into,
%
investigate and endeavour to reach a
settlement" of the coaplalnts made
by the coaplalnant after reeelpt
%
tfcrreef and
(2) The cosplslnsnt elected to puroue
her remedies under the Colleotlvo
Agreement Bade between the United
Steelworkers and her eaployer and
la, therefore, estopped froa pro
ceeding under the Huaan Rights Code.
As to the first ground, 1 find that the
director did not act "forthwith* but that her

failure to do so does not deprive the board of
inquiry of .'uris diet ion. In cy view the word
"forthwith* Is directory only and, in any
event, Is not for the purpose of prescribing
Jurisdictional 1

but for the purpose of

giving the complainant the right to bring proceedlngs crainst the director to cospol the
director to act If she does not proceed to
deal with the conplalr.ts within a reasonable
t l M after the filing of the complaint.
I cannot believe that If tho director
was negligent in carrying out her duties or
if, for crampIt, she was persuaded by the em
ployer not to sake any Investigation within a
reasonable time (not to aet "forthwith*) that
the Klnister would n*t have the power to refer
the complaint to a board of inquiry pursuant
to the Section Id of the Code*
•%
There are many authorities dealing with
the use of the word *forthwlth* and the Inter
pretation of this word differs from ease to
aaee la accordance with the clreusstaneos In
which It la used. The Judgment of the Ontario
Court of Appeal In Regina va. Lane (1973) 13
C.C.C. (2nd) )3 seer.s to ee to be applicable to
the facts of the case. The headnoto in that
aaee reads as followst
Section 752(6) (rep. A sub. R.3.C. 1970,
c. 2 (2nd Supp.), s. 16) of the Criminal
Code, requiring the payment "forthwith" of
a fine after serving notice of appeal by
way cf trial de novo Is directory only,, and
where an accused has taken all other steps
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to perfect his appeal the appeal Court is
not deprived of jurisdiction to hear the
appeal by reason of the non-payment of the
fine. The appeal Court can always prevent
any abuse of its process and furthermore
would In cny case require payment of the
fine before hearing the appeal. The word
•forthwith" is not a precise measure of
tlr.e, end ncana any reasonable time. It
Indicates merely that the obligation to
pay the fine lr.poscd la not suspended by
apeeal.
As to the second ground» the relief
sought by the complainant under the Code dif
fers fron the relief sought by her pursuant
to the Collective Agreement. I point out»
moreover, that the evidence to support this
ground Is sketchy» at beat» ~nd la not the
sort of evidence on which the court should
act In granting relief In cases of. this kind.
It was submitted that undue expense a n d '
•onfusion nay arise If the cocplalnant is per
mitted to pursue complaints pursuant to the
•grievance* procedures available under the
Collective Agreement and to proceed under the
Code as well. This may well be so» but these
are matters of policy which, It seems to me»
are for the Legislature and not the courts.
1 point out as well that all of these matters»
including the matter of delay can be brought
forward at the hearing before ths board of
Inquiry. It la presumed that the board of In
quiry will act ralrly and take all relevant
tters of this nature Into account.
If the board of Inquiry does not act in
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Accordance with the principles of "natural
Justice” as enunciated by the courts, the petl
(

tloner Is not without a reaedy •
tbe petition Is disalssed with costs.
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