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Unfortunately the Board has not bean able to reach
unanimous decision and report with respect to this complaint.
Howevtr . agree to a great extent upon our ass"tssnfint of

the evidence The majority of the Board has carefully examined

and assessed the analysis of the facts» the motives
parties» and the opinions which Lynn Smith expresses In her

dissenting opinion The majority roikpoeta the vory learned

and st.. op Initon which she has expressed, but we do not feel

we can agree with her rationale or her ultimate conclusions.

The majority has refrained from writing a treati on the Human
and from any detailed critique of Lynn Smith"s

opInions. The majority confines 1ts remarks to what It considers

the elements of the matter which has been put before us.

considering case law and the large body of the evidence which was

to the Board.

In the result the Board does agree that Susan Jorgensen

was against and Wi respect to the

question of pay rates, upon our

Members of the Board mainly differ 1s whether the sex of Susan
Jorgensen was the motive or ingredient In the Employer”®s 1sion

to deny her the further opportunity to perform Group 1 work.

which work will be more extensively referred to later In these

Reasons.

Pursuant to Section 13 (1) of the Human Rights Code
thiB Board of Inguiry was appointed by the Minister of Labour

on January 31, 19/9.



Th« hearings commonest! on April 24« 1979 and continued

on April 25 and June 1. During the hearing on the latter day
Jack Nichol on behalf of the United Fishermen t Allied Workers”
Union objected to the composition of the Board upon the grounds
which were stated at some length. Submissions with respect to
the matter were heard on June 1 and June 4 and on July 3. On
August 16, 1979, the Board In a written decision stated that 1In
Its opinion and In the circumstances and 1n law, the Board could
not properly disqualify i1tself or any of 1ts Members.

Board declined to do so and stated that 1t i1ntended to

with the hearing of the complaint, This JAsion 1S a
as a Schedule to these Reasons.
Hearings resumed on January 7/, 1980 and continued on
January 8, 9, January 10, January 11, February 18,
19, March 24 and March 25.
Argument was heard on - 26, 1980, April 7, Apri
9, 21 and May 22.
The Board reserved 1ts disposition of the matter of
eint. Due to personal problems and commitments of

Members of the Board this decision has been delayed.

The Respondent B.C. Ice 6 Cold Storage Ltd. 1s engaged



of the ctM 1s not furthered by going Into groat dotalir of

W*

Unton and tha Employer havo baon

Ip> to collective agreements over a cons

of time.

The Collective Agreement with which we are concerned

contains reference to Group 1 and Group 2 classifications.

The work 1 classifications 1s, generally speaking.
more arduous than the work In Group 2 classifications. Prior
to 1973 the re was to male and female classifications,

the former generally corresponding to what 1s now Group 1 and

the latter to what 1s now Group 2. The change 1In reference
to the classifi ions occurred iIn the Collective Agreement
INn or about 1973. The evidence 1s that over the

and have been assigned to Group 1 work and female
have always applied for and have been assigned to Group 2 work.

The evidence 1Is that In recent years, at least, the dif



In Group I, amr although many hawmi done eo, nomo have not be<™n
celled upon to - r have In fact performed them all. In

pattern no mal 1 has, at the time of hiring, applied for and
been designated for the Group 2 classification, nor has any

female, at the time of hiring, applied for and been designated

for Group 1 classifications. K*® ,n129 lic*"yeee >
The 1ssues before this Board contained iIn the Report

to the Minister and, as we understand It, to by the parties

are as fTollows:

D Has Ms. Jorgensen been-denied and 1Is she beilng denied
equal opportunity to perform Group 1 work?

(2 Was Ms. Jorgensen discriminated against In not being paid
a Group 1 rate, or being classified - a Group 1 worker,
when she performed Group 1 work?

©) Does the Collective Agreement discriminate against women
employees of B.C. Ice & Cold Storage Ltd. by not providing
a one thousand hour rate In the Group 2 classification?

D, Did Clause 602 of the 1976 Collective Agreement have a

discriminatory In the of women at B.C

& Cold Ltd.?

ISSUE (1)

...1S wWill be dealt with 1n detail below



hour

to siIx hundred

by the transfe



IT thi"jr had been « mal In Group 2 undejr

Rimil.U circumstances, presumably he would have been In th

tIon. IT erther Susan Jorgonssn or the malo cC
did not agree with the Employer®s iInterpretation of the Collectl
| that employee could TfTile a grievance but 1t does not

seem to us to be discrimination against a female

IS a guestion of a grievance rather than a violation of the

Human Rights Code.

ISSUE (3)

It should be noted that In 1979 and subsequent

thereto, a one thousand hour rate did apply to Group 2. The

IVO Agreement that was In effect In 976 had one re

and one reference only, to female and that in Section 6.02
IS re to 1In our analysis of Issue below. The
parties did i jemselves to the matter of potential sex

discrimmation in their negotiations in or about 1973 and in
There 1s no other reference 1In the
1976 Collective Agreement or any reference In subseguent

collective agreements that i1dentify discriminatory practices

in to sex, eilther In terms or rates of pay or of
les to certain work.  Thcire is no doubt

OIMF vitw that historica Iy there was that clear distinction

drawn between female and male employees but the parties addressed



themselves to the questi'™U And removed thet distinction. It

WO w  PIF TthAt In earlier collective Agreements there was

s male classification and a female classification, and the male
classification covered jobs which are presently covered, more or

in 1, and the female classification covorcd, moro or

less, jJobs which are presently covered In Group 2. It therefore
appears to us that, on the face of 1t, there 1s no discrimination
In the Collective Agreement i1tself against women. We have
addressed ourselves to the fact that In the Interpretation and
the admini tion of a collective agreement there may arise a
CONSCIOUS Or subconscious discrimination against women.
discrimination might arise 1n the appli ion of the collective
agreement or practices arising out of 1ts administration without

the Employer or those In authority specifically or conscilously

the collective agreement In a manner which would

be di Virtually every collective agreement has
the capability of being iInterpreted In a di way by
some party whether i1ntentionally or unintentionally The

question of iInterpretation of the language of a collective

agreement would better be dealt with In the grievance and
arbitration procedure rather than as a complaint under the

Human Rights Code. The 1ssue as set forth deals only with

the absence at the time of the laying of the complaint of a

hour rate In Group 2 classifications as discrimina

tory against women. This difference 1In the hourly structura



va* removed in 1979. We, however, hive Addressed ourselves
to that mettor ond any other apparent discrimination In the

Collective Agreement «nd have found that the Collective Agreement

1tselt does not discri

(Emphasis added)
Such B provision 1s not contained In the 1977 or s
collective agreements. IT Clause 6.02 of the 1976
IS discriminatory, 1t 1Is discriminatory against males rather
than females In that 1t permits females to refuse such work
but does not, on 1ts face, permit males to refuse such work.
This complaint was withdrawn by the Branch.

This, then, In our view, leaves Issue (@) and the
ancillary matters relating to 1t as the only Issue to be

determined by this Board.

Section 8 of the Human Rights Code reads, 1In part,

as Tollows:

N
respect of sn i1Intended occupation, employment.



advancement, or promotiont and, without limiting
the generality of the foregoing,

@ no cm r shall refuse to employ, or to
continue to emp , or to advance or promote
, or discriminate against that
rnon employment or a condition
(b) . unless reasonable cause exists for such

or discrimination.

(2) For the purposes of subsection (1)

(b) tho sex of an mi "W 1l not constitute
reason e cause unless 1t relates to the
maitntenance o &

(Emphasis added)
It will be noted that the prohibrition against discrimination

iIncludes, but 1s not limited to, discrimination by reason of

The reason given by S. W. Reeder, President, to this

Board and to Ms. Embree of the Human Rights Branch as to why
to March, 1977, refused or declined to

permit Susan Jorgensen to be engaged 1In Group 1 work was that
because of alleged wrist and back problems she would be more
):kely to be to injury than if she were m
Group 2 work This conclusion was arrived at by
and observation that Susan Jorgensen wore wrist bands and taped
her wrists and on one occasion requested Mr. Geoff
Plant Manager of the Employer, to tape them for her, and the

observation of Mr of Susan Jorgensen away from her



work «tution her back e a ck
or back complaint. There wae no other i1ncident of back complaint
or back acho nor was there anything other .- the taping o

wristB or wearing wrist bands which led management to conclude

that she had back or wrist Impailrment. was made of

two occasions In 1978 when Susan JorgenB®"In was ng wa

fish 1In cold water and because of the discomfort to her wrists

she asked fTor other work, which her permitted her to

do. Mr. Reeder also stated that he did not think he found

her to have a disability but rather to exhibit back complaints

and wrist complaints which i1ndicated eirther weakness or 1mpairment

Mr. Reeder testified that based upon Dr. Wrllram
Buckler®s medical report and difficulties which very well may

not have shown up In Dr. Buckler®s office, he would not now

offer Susan Jorgensen any opportunity to do Group 1 work. He
says, '‘What we saw, we still cannot I1gnore x
Dr. Buckler conducted an examination of Susan

on April 5, 1979, approximately two years after the complaint

herein was fTiled, and she then had no physical

appeared to be an average healthy young woman of average we

and burld and strength and there were no objective findings of
or Injury HIs opinion, based upon given

m as to the strength and physical

capabilities of males, females and human beings generally,

be dealt with at a later



I Is that ona of th.
which the Employer took Into account In declining or »efu-1ing
to allot 1 K to or partnit Sus Jorgensen to perform

Group 1 work was the condition of hor wrists.

It 1s therefore necessary to arrive at a conclusion

upon the avidenca as to the actual condirtion of Susan

wrists and as to whether that condition would constitute a valid

factor In refusing or declining to allow her to Group 1
WOork.

It should be noted that In the questions to
Susan Jorgensen to 1 : various terms were
used with re to the condition of her wrists, such as

", "experienced"” and other terms of communication

with re to the condrition of her wri

Susan Jorgensen admitted that her wrists were, on

occasions, ti and she seems, on occasion In her evidence.
to .. iIn the term ''sore'" but usua
gquestioning returned to the term "tired". She stated that

at no time did she receilve any treatment with respect to her

wrists nor did she consult any doctor. She never fTiled an

accident report with res to her wrists. She never refused

work because of the condition of her wri and, 1In of

soreness, In any event. She never made any complaints

as to being unabla to perform her work because of the condirtion

-11-



of hor wr Ii-1M Sh« denies the suggestion thst on one occasion
when racking fish that the water was too cold for her wrists and
that sh« wanted to go off the washing line and onto the afternoon

shift. She contended that she preferred more comfortable work

and that because of her seniority she was entitled to ask for

this type of work.

Susan Jorgensen admitted that she did tape her wrists
periodically and that she wore wrist bands, some of which
supplied through First Aid and some of which were her own. She
admitted that on one occasion she asked Geoff Leyland to tape
her wri for her. She stated that the reason for her taping
her wrists and asking them to be taped for her was for protection
and that she had her wrists irrespective of the job she was
to pert.. It would appear that Susan Jorgensen consistently
taped her wrists, and that Faye Newman also did so to some

cons extent, and some employees did so occasionally.

The withess |I,. Jackson testified that Susan Jorcensen

mention the of wrists and that she Wri
and that Jackson had taped them for her This was done for

It was not uncommon TfTor employees to tape their

wrists

L. Murroney testified that Susan Jorgensen did tape

her wrist*. This was not uncommon but she did complain about

tired and sore wrists, as did others.

_12-—



Th. vKnots Paye Newman ttttifiod that Susan Jorgensen

to her about sore wrists but no mors so than

some other en\ployoes. This would appear to bo In 1976, and
after the summer of 1977 when she had cotsod to perform Group X
work. She stated that not only did Susan Jorgensen wear wrist

bands but she, herself, and other employees, wore wrist bands

for support of thelr wrists.

her wri

The wirthess

and knew that

Gordon Jorgensen,

that he knew his sister

her wrists with elastic,

this at home.

wore



Mrs. L. Mackay gava similar evidinhce*

rotor Ssor luiss-Kress testi™1"d - usan

never made any complaint to him about sore wrists.

W. P. Hunter said that Susan Jorgensen sore Wrists
on occasion but he cannot recall that 1t was a em and he

thinks she said that she was tired.
Karnal Manhas testified that Susan Jorgensen wore
wrist bands, he assumed for stren IN her arms but It never

appeared to affect her ability to do work at the plant.

E. Gagnevin said that she knew Susan Jorgensen wore
wrist bands but 1t was Just to protect her wrists and that

Susan Jorgensen had told her so.

Dr. Buckler, 1n addition to the evidence a

referred to, stated that the absence of physical findings In
his examination was not Inconsistent with any strain on the
back or sore wrists which had occurred In the , Nor

this exclude the possibility of strain In the future. He

sald that she did not have teno-synovitis but she had a risk

of getting It.

Geoff Leyland referred to the occasion when he was

asked by Susan Jorgensen to adjust the tightness on the
around her wrist with an elastic band that belonged to her He
thought this was an unusual reguest to S representative of

However* on another occasion Faye Newman

~14*
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n Intra-uterine device iInstalled and her body rejected It
sho had had really bad back aches and cramps from
1. This would be In 176 or 1977. She recalled the Incident
when Geoff Leyland saw her when she was feeling tired and he
asked her what the trouble was and she saird that her back hurt*
lasted about a week and she ended up In hospital
that time she has had no trouble with her back and never
made any complaints with to her back other than on that
occasion. She has had no further physical problems and
considers herself to be healthy.
Mr. Mulroney stated that Susan had never
complained to him about a sore back.
Faye Newman gave similar testimony as did Mick Louls*
Jorgensen, G. M. McKenzie, M. Hull, L. Mackay and

-Kress.
Dr. Buckler confirmed that In his examination Susan
Jorgensen had told him about the back ache that had been

with the iIntra-uterine device fTor preventing pregnancy.
He stated that 1t 1s not Infrequent for back pains to be associated

wi an Intra-uterine device and that back pain was relieved by

the removal of the device.
In his report (Exhibit Dr.
he was told certain things about the work to be done In the

and of Susan Jorgensen®s complaints with respect to her

16-



wr In spite of his own
In his report and In hii
91v* opinions concerning her ability to do certaln and

the :-i1kolithood ¢ h”r uring herself. He then

iIstica to certain anatomical and
SI«Ir of males and females and he quoted
statistics. Additional and differing statistics, and difference

between males, and between persons of di racial origins.

were put to him. In view of the evidence heard by the Board
on these subli , we discount the rather speculative opinion

evidence of Dr as 1t relates to the condrtion

of Susan Jorgensen®s back and wri , and the likelithood of

InNjuring herselft.

In summary, with respect to Susan Jorgensen®s wrists
and back, the Board®"s view, upon the evidence, 1Is that she had
no significant problems nor had she experienced any unique
physical conditions which would of themselves unduly affect
her ability to perform Group 1 or Group 2 work, or which would

of themselves expose .. to Job related iInjury.

for the moment what 1s not "‘reasonable

cause pursuant to Section 8 2) of the Code, 1t iIs our

Ing of Mr. Roper®s argument with respect to that
subject that 1T the Employer held an "honest belief" that 1f

Susan Jorgensen continued to perforin Group 1 work after March,

17-



1977, aho mi be exposed to job related Injury because of
€t condition of her wrists and back, the holding of such honest
belief would be reasonable cause even 1Tt the Board would not
have come to the same conclusion.

He referred to the following cases as authorities.

The Vancouver Sun vs Gay Allrance Towards Equality
(1977) 5 W.W.R. 198 (a decision oflthe Court of
Appeal of British Columbia).

It was submitted that the decision of the Court

belief referred to with 10N.

The Board

policy, despite Dbias,
cause.”



Th* cas™ went to th* Supreme Court of Canada where the appeal

waa dismissed.

It poems to us that apply ng th> Zbov* statomentn

of the Court of that even 1f the Employer hold an honest

belief with respect to the above mentioned matters, such honest
belief would not constitute reasonable cause 1f the alleged

facts upon which such honest belief were based did not, In fact

exist or were not as the Employer believed. In other words, 1I1f
Susan Jorgensen®s - 1on w respect to wrists and back
would not, In fact, unduly affect her ability to perform 1

work or which would, of themselves, likely expose her to job
related Injury I1f performing such work, the fact that the Employe
held an honest belief In that re would not constitute
reasonable cause within the meaning of the Code.

The second case relied on In that by Counsel

for the Employer 1Is

British Columvia r.t Products Limited and Janice
Lynn Foster vs Director 2 W.W_R. 289.

Chief Justice McEachern stated:

It seems clear from the authorities that to determine
use exists, 1t IS
apply an objective test, and the Appellant would have

reasonable cause to refuse to employ the
IT facts existed which would constitute reasonable

even facts were not known at
of the application for employment.”

as Is add 1d)

-19



Dealing with tha particular facta aa they related

to the atedical condition 1n that case# the Chref Justice stated:

For there to be reasonable cause 1t would be neces
for the Appellant to establish that the Respondent

In answering the saild question as she

facts relevant to the question of employment. In my
view the Appellant has not established a sufficient
factual basis for such a conclusion. A misaligned
vertebra does not necessarily i1ndicate back weakness,
and the word F“strain®™ usually connotes a soft tissue
H,,ury. | have no way of knowing 1f a hitpHIMMMAd
such as described In the Stated Case constitut

back weakness or strain, but | would surmise,

IS the best | can do, that 1t would not."

The honest belief was with respect to a judgment based on known

which matter



hat already been dealt with under Issue (2), there was no
discrimination against Susan Jorgensen elther on the grounds

of sex or on any other grounds before late March» 1977. She

wrist and back. He recalls that this was near the end of the
herring season which ended on March 22, 1977. He stated that

the i1ncident relating to the wrists was * a day or so of

that which we take to mean a day or so before the end of the

herring season on March 22, 1977. HiIs observance with

to Susan Jorgensen®s back was also before that date Mr. Leyland

says he took no mmmediate steps with to his observation
ating to Susan Jorgensen. He said 1t was near the end of
the herring season and he wanted time to relax. He stated

that 1t was customary at the end of the herring season for

him and Mr. Reeder to meet to discuss the manner 1n which the



Th« herring season having ended and no Group 1 work
having baon assigned to Susan Jorgenson* she was laid offT. It

appears clear that after the layoff* Group 1 work was availlable

and was performed by employees junior to Susan Jorgenson. -t
would appear that she alned to the Union and her complaint
was taken up by Jack Nichol and another Union sentatli ve,
O*Shaughnessy, on separate occasions were that
the employees concerned wore H 1 work that Susan

was not capable of doing". Apparently the Employer®s concern
with re to possible Injury to Susan Jorgensen was conveyed

to O"Shaughnessy and 1t would appear that some detaills with

to the observations relating to Susan Jorgensen®s wr

and back were to O"Shaughnessy.

Mr. Reeder confirmed 1n his evidence that a decision

_2D_



this was don« *nd thus, the «pisod« 1n July» 1978, was not«d
when Susan Jorgensen on two occaslions r«qu«st«d sh« b« taken
ofi tlhe 10b of “ng - This, of course, was long after
Susan Jorgensen®s complaint was lodged. He states that she

continued to wear wrist bands after that but he never enquired
as .to the reason for this.

It would appear that In the Fall of 1977 Lydia 1cKay,
Shop Steward, complained In connection with women not being

given the opportunity to perform Group 1 work and, as a result,

dn ion took place with the women employees and
given the opportunity to perform Group 1 work 1t wished
and felt they were able to do so. It would appear that after

some discussion the only one who did perform Group 1 work was
Faye Newman. It 1s clear that because of the Employer®s
attitude with re to Susan Jorgensen, she was not given
the opportunity to perform Group 1 work.

The evidence seems clear that at the time of hiring
of employees, all male employees were assigned to Group 1 work
and all fTemale employees were assigned to Group 2 work. It
was stated that this was of their own chorice and that discussions
took place at the time of hiring with respect to the nature of
ti.e work Thus 1t would appear that of all
th« only ones to complain were Susan Jorgensen and Faye Newman.

The latter did perform Group 1 work for some time and there was

_23—



considerable evidence ee to her ability to continue to perform

euch work and, ultimately, she was taken off that type of work.
Ono ot : "o confiderarionn nor) with respect

to the decision relating to Susan Jorgensen was her productivity

In performing Group 1 work mn January and March, 1977.

Smith 1n her opinion has dealt with this matter In some detall.

particularly as to whether her assessment or a group
assessment of women In general was made. In the view of the
majority of the Board we consider this factor was minor. We

are cognizant of the decisions which hold that even though
that factor was a minor one, 1T 1t were an element 1In the

Ision and 1t was based upon a consideration of sex, 1t

would offend the Code.

However, 1In the case be:ore us, the three reasons
under consideration are i1nextricably bound together We
consider the Employer®s officials In fact (though mistakenly)
believed that Susan Jorgensen had wrist and back problems
which 1nhibited her ability to perform Group 1 work. We
also accept the evidence outlined by Lynn Smith that, 1n fact
Susan Jorgensen®s productivity In Group 1 work was adeqguate.
In effect the Employer representatives made three errorst

the decisions with to the condition of her

wrists, her back and her productivity. However, even assuming

the Employer misjudged her productivity and would require her



to 1ncrtiM it, thnir was that bscauas of thslr
) visw relating to Ir wriats and back they

not ask har to, or 1ndaad permit her to, Increaaa har
productivity for faar of her Injuring herself ** again a
mistaken-view.

In the opinion of the majority of the Board,
considering all the evidence and assessing the veracity of

W1 , the consideration of the sex of Susan Jorgensen

was not a factor In the decision to deny her the opportunity
of performing Group 1 work.

Returning to Issue (1), 1t would be noted that
Section 8 (@) that "every person has the right of
equality of opportunity based upon bona fide qualifications

N of his occupation or employment'. Section 8

(2) contains a prohibrition against discriminating against a

person In res of employment or a condition of employment
un S reasonable exists for such discrimination.
Subsection (2) that the sex of any person shall not

constitute reasonable cause unless 1t relates to the maintenance
of public decency. While the thrust of the evidence and argument
was to a extent directed to discrimination by reason of

sex, It will be seen that the prohibition In the Section 1s

not so limited.
Upon the evidence, the view of the majority of the

IS that Susan Jorgensen was not discriminated aga



because of

against

ViEew.

an employer, Dbased upon an 1ndividual assessment of the employee
makes a Ision with to the employee®s i1ndividual
ability to perform the work expected of the employee and that

of a situation where employees are assessed as a group, whether

by sex or other criteria. In the case of Susan Jorgensen such
decision to discriminate against her was based upon the belief
that she had sical problems with re to her wrists and

back which rendered her susceptible to Injury 1T she con

Group 1 work (and the related consideration of her

productivity). This belief with re to her physical
Ion was based upon the observations of Mr. on

only with respect to wrists and one occasion

26—



that she cont:>nhu«id to wear wrist bands but



dl»>e to hat -»ex. T complaints covered by Issues (2), (B)

and (4) arc not justified.

A r”emedy In this case 1s a difficult one to determine.
Over three and one-half years have elapsed since the complaint
was Tiled. On the evidence before the Board 1t Is not possible
to determine the extent of the loss of job opportunities which
Susan Jorgensen might have had to her advantage, and the

appropriate compensation with respect to any such loss.

al Nnsern

nor can we

view to U Group 1 employee We are not,

therefore, at this stage able to make any Order as 1O

_28.



any monetary settlement with Susan Jorgensen. However,

the Board will for a pariod of two (2) month* remain
seised of this matter eo that one or all of the Parties
may apply to the Board to presont further evidence with
respect to such loss of opportunity and financral loss
she may have suffered as a result.

Under all the circumstances which are outlined In these

Reasons, there should be no award with respect to costs.



™IS HUMAN RIGHTS CODE OF BRITISH COLUMBIA

COMPLAINANT

AND

BOARD OF INQUIRY WITH RESPECT TO
TO CONTINUE WITH THE

Q.C., Chairman, Lynn Smith and Claire Alcott, Members, to
deal with complaints under Sections 6» 8 and 9 of the Human

B.C. Ilce & Cold Storage Limited and United Fishermen and
Allred Workeias”

The hearing proceeded on the morning and

1979, and on the morning of June 1, 1979
ment of proceedings in afternoon of June 1st, Mr. Jack

President of and appearing on behalf of the Respondent

Uniton, raised the question of the proper constitution of the

AA/L



Hoard of 1 ry arising out of an apprehension of bras on

the part of the rman. I tated that he had
remembered and confirmed that the Charrman of this Board,

John A. Bourne, had bean a member of an Arbitration Board as
the employer nominee in an arbitration between Unitann |2/~ Men
a. All1ed workers” Uniton and Nelson Brothers Fisheries Ltd.

held iIn lat€ the date of the Award being January 7,

Majority was that of the Charrman and the

Nominee appointed by the Union. Mr. Bourne published a
Dissenting The matter 1In the arbitration related to

whether or not an e  oyee, did or did not come
within the terms of the Collective Agreement and should be
paid under 1ts provisions over a considerable period of
The majority held that he did come within the provisions

of the Collective Agreement and made an award accordingly.
Mr. Bourne dissented and published a Minority Award on the

s of construction of the applicable documents and on the
question of onus of proof. An application was made to the
Supreme Court of British Columbra to set aside or remit the j
Majority Award, and the Court set aside the Award and refused
on grounds other than those which appeared In Mr. Bourne®s "
Minority Award, to remit 1t to the Arbitration Board.

This Board of Inquiry heard argument on Mr. Nichel"s
ubmission on June 1st and adjourned the matter to June 4th
for further argument. A for further submissions was
made and the Board heard further argument on July 3, 1979

at the outset stated that he did not
intend In any way to cast reflection or aspersion on the
integrity of the individual Board Members but In
accordance with the old adage of law, "‘justice must not only
be done but 1t must bo seen to be done'™, and took the position
that because Mr. Bourne had been associated with the Board
of Arbitration above referred to In which he had been nominated

by the Employer Company, he should disqualify himself as
Charrman of this Board of Inquiry. It was



N«~1*on mother* Fisheries Limited had no connection vi

B.C, 1ce A Cold Storage Limited but 1t wet noted that United
Fishermen & Allied Workers” was

arbitration as well as 1In the matter before this Board of
Inquiry.

Mr . submitted that Ms.
Alcott, Members of this Board, should also disqualify
themselves, not because of any previous iInvolvements or

associrations of " with one or more of
parties, but because InN assocliation

with Mr. Bourne on this i1nquiry up to June 1, 1979, and
there had likely been communication between themselves and
Mr. Bourne. for the for the Union and for
the Complainant and for the Director of the Human Rights
Code, appeared to agree that 1f Mr. Bourne were disqualified
It would Dbe for Ms. Smith and Mr. Alcott to
proceed together as a two-person Board.

The Supreme Court of Canada has dealt with the
question of bras of members of boards and tribunals 1In the
case Committee fTor Justice and Liberty et al v. National
Ener Board (1976) 68 D.L.R. 3d p. 716. At page 733

C.J.C., 1In the majority decision stated a follows:

" s Court 1n fixing on the test of reasonabl
apprehension of bras, as 1In Chirardosi v. Minister
of Highways (B.C.) (1966) 56 D.L.R. (2d) 4609,

(1966) S.C.R. 367, 55 W.W.R. 750, and again 1In
Blanchette v. C.I.S. Ltd. (1973) 36 D.L.R. (3d)
m"m(1973) S.C.R. 633, (1973) 5 W.W_.R.

Pigeon, J., said at p. 579 D.L.R., p. 842-3 S.C.R.,
that "a reasonable apprehension that the Judge
might not act In an entirely mmpartial manner 1Is
ground for disqualification®), was merely restating
what Rand, J., said In Szilard v. Szasz, (1955) 1
Pt m~T"Hat p. 373, (1955) S.C.R. 3 at pp. 6-7/,
INn speaking of the "probability or reasoned suspicion
of brased appraisal and judgment, unintended

It be*. This test 1s grounded In a firm
concern that there > no lack of public confidence

in the of adjudicative agencies. - .



J.- In a dittanti judgment stated at
IAC z

! The proper test to be Applied In a Matter of

IS type was correctly expressed by the Court of
Appeal. As already seen by the quotation above,
the apprehension of bras must be a reasonable one#
held by reasonable and right-minded persons,
applying themselves to the gquestion and obtalining
thereon the required Information. In the words of
the Court of Appeal (at p. 667), that test 1Is
"what would an 1nformed person, viewing the matter
realistically and practically - and having thought
the matter throuah - conclude. Would he think
that 1t 1s more likely than not that Mr. Crowe,
whether consciously or unconsciously, would not
decide

U 1 can no real difference between the
In the decided cases, be they,

' apprehension of bras®, "reasonable
suspicion of bras’, or “real likelithood of bras”.
The grounds for this apprehension must, however,
be substantial and 1 entirely agree with the
Federal Court of Appeal which refused to accept

suggestion that the test be related to the
every sensitive or scrupulous conscience”.

" This 1s the proper approach which, of course
must be adjusted to the facts of the .

Other cases relating to this matter are:

Ina V. 1ll et al
1970)14 D.L.R. "“"Vi

wWinni Free Press Ltd, . Labour Board et aj
39 W.W.R. 609;

Re Marques and Dylex Ltd
0. R.

Canadian Association 'Industrial

In case# 1t vae argued that

of a Vice-Chairman a Labour

give rase to a re le apprehension of bras because he

AA/L



had pr*viouany worked for the law

Yo - _
for tv* Union 1 matt™rt Hia Involvement tha law

ma a yaar tha haan
kad had no @1nvolvement with tha matter question

war— the Tirm g5 Justice Moiden, speaking for the
Diviaional Court of the

Ira sm

f 'm

of Justice, 1Id at

X On behalf of the employer 1t 1S not submitted

any one of the foregoing matters, that 1s to
"mEprevious association with the law
professional relationship with the union, 1denti-
fication as a union lawyer or refusal to remove
himself when one party raised the i1ssue of appre-
hended bras, gives rise to a reasonable apprehension
of bras but that their cumulative effect does.
Reference was made to several authorities. TheMNMAN]
mjjmrecent i1s that of the Supreme Court of Canada
iIn Committee for Justice and Liberty et al v. National
En%rgy Board et al (1976), 68 D.L.R. (3d) 716, 9

Justice Laskin, for the
majority of the Court, said at p. 733:

€ This Court in fixing on the test of reasonable
apprehension of bras, as 1In Ghirardosi v. Minister

of Hi ) (1966), 56 D.L.R. (2d) 469,
S.C.R. 367, 55 W.W.R. 750, and again
n chette v. C.I.S. Ltd. (1973), 36 4

-

D.L.R.

Pigeon, J., said at p. 579 D.L.R. p 842-3
S.C.R., that '"a reasonable apprehension that
the Judge might not act In an entirely mpartial

manner 1s ground for disqualification'™), was
merely restating what Rand, J., said In
Szilard v. Szasz, [1955} 1 D.L.R. 370 at p.

S.C.R. 3 at pp. 6-7, 1In speaking

of the "probability or reasoned suspicion of
brased appraisal and judgment,

It be™" .

While the test, as broadly stated and
somewhat In the qguotations, 1T 1In

terms and while the categories of reasonable
appiengnsiohHoFl bicaah H ottt really be closed, some

assistance as to the content of the principle can,
| think, be gleaned from the cases. In this

PPP rd, no case has been brought to our attention
In which a prior professional association with a

party has been held to be a ground of reasonable
apprehension of bras nor has any case In which a

the



COUT™ I« I which hu lad - result  The situs*
dien i different, of 5 | 4 it the tribunes

had anything 10 4o with tho setupil| esse

bo foro M, I ritil to Committee Juitio™"
Libert esse itself in S regar
with respect to the
assoclation jin itself. = case
assoclation | A~ H may loose it that

Chief Justloo Lankin 1in
end gyty et al Baldf

While 1 would not see any vice In Mr.
Crowe sitting on an application coming from
or through the Study Croup In relation to a
matter 1n which he was not iInvolved, even
though 1t was decided upon hortly "afterjhis

disso?]iation from tho Study Group» that 1Is
this

'n In looking at the cumulative effect of the
factors relied upon by counsel for the employer
there are certain other factors which have to be
weighed 1n the balance. They are as follows. The
vice-chaitrman had nothing to do with any aspect of
tho present proceedings, as part of his association
with the law firm or otherwise, and neirther did
the law firm i1tself during the currency of his
assocration with 1t. Over a year had elapsed
since he had anything to do with the union, or
more correctly, one of I1Its predecessors. Almost a
year had elapsed since his connection with the law

firm terminated.

" Further, on a more dgeneral plane, the nature
and functions of the Board i1tself have to be
regarded. The fact that a Judge 1In similar circum-
stances would not, | would think, have heard the
case 1S not determinative. (In saying this 1 am
not expressing an opinion on minimum legal standards
We can take judicral notice, 1f 1t IS not apparent
from the Labour Relations Act 1i1tself, that members
of the Labour Relations Board and i1n particular
the charrmen of panels will have had experience
and expertise In the law and labour relations.
The Government of Ontario looks to people with
such a background In making appointments. Most,
iIT not all of those appointed, are bound to have
some prior associlation with parties coming before
mEBoard, In this connection the remarks of Mr.
Justice In R Picard et al

shoremen®s Ass’n R

opposite:



Th» only baara for any apprehension of
Mao Jubartud by appelant |la that Commi,
ricard had batti conaultad mora than a V'-nr

o o . an Convnifiloner by
Aluminium Limited whic |3 a company which

control, ono of tha partia. before tha Commission
num« y the icupondent Saguenay Shipping
Ltd ...+ 1 am M ite unable to anticipate a

H Hach by Commissionar Picard on the
ground lal.ed by appellant. Profcstsional
parnon. art called upon to serve In judicial,
Aquasp-Blc ial and administrative post, In
many fit-ids and 1If Covcrnmcnts were to exclude
candidates on auch ground, they would find
themselves deprived of the services of most
professionals with any experience In the

rs in respect of which their services
are sought.’

Such people, having taken an oath of office

| the Labour Relations Act, s. 91(18)] and, at

least In the case of trained lawyers, belng conscious
of the necessity of ridding therr minds of extraneous

s, It 1s not unreasonable to assume

they, 1In exercising therr jurisdiction, will act

In good faith. Reference may be had to several
useful examples of legislative policy respecting
what 1s considered to be not permissible conduct
l%y persons exexciaupHIHANAANOAS]IN the

ield of labour relations, having regard to t 5
associrations. Section 5(11) of the Hospl Labour
Disputes Arbitration Act, R.S.0. 1970, c. 208,

provides that no person shall be appointed a
member of a board of arbitration

"5(11). .who has any pecuniary interest in
the It or who 1Is acting! *
or within a period of six months preceding

the date of his appointment, acted as solicitor,
counsel or agent of either of the parties.”

n For provisions to the same e

may also be made ICollective

Bargarnin , 1972 (OntT), cC. amended bv

IPv4, c. 1 I* 5, the School Boards and Teachers

Collective Negotiations Bar 1975
(Ont.),

" §

) all of the foregoing Into account, 1t
13 my view that in Die circumstances of this case

there wWae jjvt a reasonable apprehension of bias as
that term 1s understood and has been applied,

m atter of the prudence of the vice-charrman 1In



] the a»xo m »«tut iIn not,
Coule=ey " decu; 1on.

in the tesult* aTmF dI nm# BO*rd .~

declines to do so
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RESPONDENT

appearing for B. C.
& Cold Storage Ltd.

Ice



as a party in the

by the same

H

kritiutl Columbia. relevant to



(roten «tat», and procetting or atoriInc tht flth for Ilia
The proceeding may *#xlat« among other thiIng™ «

of heading the fish, removing the I1nnards* coating tha
fish with a glazing substance, freezing I1t« bagging and
boxing 1t. Throughout procaaaing and storage, Tiah for
each customer must be kept separata from fiah belonging to
other customers. The ny operates the Harbour Plant
year round but during the winter months (the off-season)
the crew 1Is reduced to a small number - at I1ts smallest.
around 10 to 20 workers During peak periods, the crew

can swell to 110 to 120 workers.

The workers at the Harbour Plant are represented
In collective bargaining by the other P.espondent, the
une Fishermen & Allied Workers Union (the "Union'), and
have been so represented for many years. The Union was

represented at the Hearing by 1ts President, Jack

Michol .

11.

Qe 1l 13« 1977, the Complainant made

mints under the Human Rights Cods as followsi

Ae .. under sections 6, ft, g OF N
Cods of Britiah Columbra that 1| .o discriminated
against by Manager, B, C. 1 8. Col« Storag
Ltd», 2155 Commissionier Street, Vancouver,






%
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2 Was Ma. Jorgsnssn discriminated against iIn not

bring paid a Group 1 ratk, or baing classified a

1 worker* whan aha performed Group 1 work?
3 Dot* the collective agreement discriminate

against women employees at the B. C. Ice k Cold

Storage Ltd. by not providing a 1,000 hour rata

In "the Group 2 classification?

4.  Did clause 602 of the 1976 collective agreement
have a discriminatory Impact In the employment of

women at B. C. 6 Cold Storage Ltd.?

111. THE ISSUES

Issue 4 above was abandoned by the Complainant

and the Director at the hearing as was the complaint under

Section 6 of the Human Rights Code for equal pay for

substantially similar work. the Majority states

that the parties agreed that the 1i1ssues were as set forth

the rt to the Minister, In fact the Complainant and

the Director argued that the i1ssues to be decided by the
ere nee only those set forth as Issues 1, 2 and
aoove but also somewhat "rodder I1Issues as to whether there
It discrimination against women employees at the harbour
Plant the principles by which the groups of
ees are structured and the ssnntr In which tasks ar

assigned to group, resulting in restricted access by

wommn to the higher-paid or otherwise preferable



It would b UHI"ful frt this point to raaut« tha

iIftsuon, for clarity, < (ollownt

A, SUSAN JORTKNSEN

1. Pid the Company discriminate against the
Complainant In refusing to allow her to resume
Group 1 work after an 1nitial attempt by her to
perform such work, and If so, was there
reasonable! cause for the company®s decision?

2-  Did the Company discriminate against the

Complainant 1In paying her a rate of pay less than

the Group 1 1,000 hour rate while she was

per ming Group 1 work in January and March,

197 77?

/as the collective agreement at the date of the

N discriminatory against women on its

face?

s there, at the relevant time, discrimination
women through, or pursuant to, the
collective agreement In any of the following ways

(1) through the categorisation of workers Into

those who perform jJobs of a more onerous



n*tmr mid thoao who perform lighter work,
the categories of workers being called
1" and "'Group 2* respectively, and
the Group 1 workers receiving a higher top
rate of pay than the Group 2 workers?
(11) through the manner In which the Company
ether or not with the acquiescence of the

Uniton) has allocated particular tasks

performed In the Harbour Plant to Group 1

and Group 2 respectively?

(i1lr1) through the manner 1In which persons are
hired Into the respective Groups, allowed to
transfter from one group Into the other,

to quali fy for s  jalized jobs with higher

Known as the Classiftied/Preferential

Jobs?
Was there discrimination against women employees

In 1977 by virtue of the fact that, al

there were three rates of pay for Group 1 workers
(undsr 400 hours, between 400 and 1,000 hours and

over 1,000 hours), there were only two rates of

pay Tor Group 2 workers ((under 400 hours and over

400 hours)?

JURISDICTIONAL [ISSUE

The Company argued that jurisdiction of this



N 110 v< ntliist)y 1linll ) to t)<eeeee ||>]|UtI | 1'1 I h
Report to the Minister of Labour becauae of the proviailon

e 16 of the Human

s. 16(1)« Where the Dir tor la unable to sott "e an
allegation ... the DIr . shall make a report to the

Minieter of Labour, who refer the allegation to a
Hoard or Inquiry and
(b) fTix a place at which and a date on which the

Board of Inquiry shall hear and decide upon the
allegationse

Counsel lor the Company also pointed to the provisions of
Human Rights Code s. 17 (the Board may make a number of
orders where 1t 1s of the opinion Mthat an allegation is
justified”) and s. 15 (which refers to “a complaint”™ which

may be referred to a Board of Inquiry 1t ynable to be

The Company maintained, 1In short, that the Board
has jurisdiction only to hear evidence and render a
ision with r to "the allegation', meaning the
parts r allegation which was investigated by the Human
Rights Branch pursuant to section 15, described In the

to the Minister of Labour under | tion 16 and

Jurisdiction.
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Count*«1 w1 tho Company rrfarrad to two =

thi4 iHiatd. first casa concarnad it

. KL i~ X Melaran against Frank p\0.
dre1*lon of a snjtish Columbia Fight M i of

ry of 197 . In that
1IME
refused to quash tho proceedings

Instead treated the respondent Qs one

for further and better particulars . koard stated that

s of
be prepared to entertalin

further and better particular«

WHSA%E?ePar erésted and o geat with thosBarties

ications according the merits In each
1N

_ e rules of natural
rSquire that a respondent be made aware of

nature of the complaint against him with
to enable him to fully present

his side of

the dispute ... 1In determining the
or not a respondent
ns t 1 P of a complaint a___,, H
to enable him to present an adequate
n of nsideration must be given not only to

OF the nr«°mPralnt £ile<d but als® to the
' 23 1EREPES sHodNPHe 2pfluQtaghLS I HFUMSTances

far Hvym N % m *
® mind Insofar sc o_ B & ac

hearing date.™



Second , counsel for the Cepany relied upon

case In the WbtM T4 Supreme Court# Trini vision# Re

Attorney General for Alberts and Pares tti si1*# (197/6) 67
D*L.R* (M) 635, which i1nvolved a complaint by seven
female certified nursing airdes under the Individual

Rights Protection Act of Alberta that a hospital violated
Section 5(1)(a) or that Act by employing them at a lower

rate of pay than that which male nursing orderlies wer

receiving for similar or substantia similar work. The

alnt succeeded and counsel for the complainants
sought an Order that there be a retroactive award not only
fde seven complainants, but also for all other

certified nursing airdes In the same position as the

ke court refused to make such an order,

S INng :

The Board of Inquiry did not have jurisdiction to

award compensation by way of back pay to the

certified nursing aildes other than the seven
plaitnants. The Board of Inquiry# pursuant to
ion 18(1;, could 1nvestigate only "the matter
alned of* and, pursuant to section 22(1),

could make recommendations only as to "the course
action 1t thinks ought to be taken with

I' spect to the complaint*. The word ’complaint*

fo the complaint which has been made
INn writing by %a person who believes he has

discriminated againstl (section 17(1)(a))

complainant can complain only 1In respect of
discrimination against him (or her).

any say - ¢ ty the s<tmo token, In te?



%

(4 4 Ii
present cm*« the lionrd only h*n jurindlction with rennet
to '"the allegation” or "the complaint”» which mean* that

the Board may cona Ir, at most, only o*e 1"Bue*

contained In the Report to the MiInintnr.

The principles of natural justice» 1ncluding the
to notice of the case wh st be met, and the
right to a fair hearing» were cited In further support of
the Company®s position. It must be noted, however, that
the Company does npt rest 1ts argument upon lack of notice

of the case to be met. It did not request an adjournment

or further particulars, and admits that 1t has not been
taken by surprise. Rather, the argument rests upon what
the Company says 1s the proper iInterpretation to be given

to the express statutory requirements of the Code.

The Director and the Complainant argued TfTirst of
all, that 1f the iIssues are alluded to, or would Dbe
reasonably understood to arise, from eilther the Complaint
forms, the Report to the Minister or the Human Rights Code
sections cited In those documents, those 1ssues form part
of the ™"allegation” over which the Board has jursidiction.
Secon-, they argued that the Human Rights Code must be

given a fair, lar-j@ and liberal 1Interpretation, In order

o It ttO 1Atended b, tire Leg iIs lature.

Counsel for those parties arguod as well that 1t would be



»
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An unusual si1tuation 1In which Issuss could bs i1dentified
with precision «< tho Investigative -1Ag~™ thun nnabl Ing

ths three prs-condi tions argued by the Respondent to be

Prot t this could not have been the Legislature®s
intention. It was at that the Pho cast* done not

upport the iInterpretation urged by the Company, but

rather shows that 1f an allegation or complaint, In

Imprecise, the result 1s not a lack of jurisdiction In the

Board to consider the complaint, but a right to further

particulars and an adjournment If necessary* Finally, 1t
was argued that when the Complaint forms and the Report to

the MinIst  gre read as a whole along with the Code

; * 0T "hey refer, the Issues argued by the

Complamnant and Director are set forth In general gorms

On page 1 of the Report to the Minister, the statement ;g

Ms. Jorgensen TfTiled a complaint alleging that B.
C. Ice & Cold Storage Ltd. has discriminated

egainsfe her and against all women 1In employment
on the basis of sex. She alleges that - 1.

female employees are not given equal opportunity
to enter the Group 1 classification; 2s Ms.

en was not paild a wage equal to male

- es £°r similar work or substantially
similar work.

Paragraph 10 on page 3 of t It to the

Minister . « as Toil owe.
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Women At n. C. Ilce have performed work which Ila
clearly recognized as Group 1. Man at B. C. lea
porform work which 1a moat frequently dono by

women. The distinction of light and heavy work,
which 1a to be allocated to Group 1 and Group 2
respectively, 1a not clear, notwithatandlng the

division of work provided by the company as shown
In Exhibit 'D

Upon consideration of all of the above, the course of
the hearing and the relevant evidence, 1 conclude that the
Board has jurisdiction with respect to the I1ssues raised
by the Director and the Complainant during the hearing of

this matter. In the Gares case, It was a matter of
seeking to add new complainants with new complaints (even
though the complaints would be 1i1dentical to the existing
ones). In this case, It Is a matter of seeking to spell
out or particularize the discrimination alleged. IT lack
of notice had been argued, the Respondent company might
have been entitled to particulars or an adjournment, but

jurisdiction 1s not lacking.
V. THE FACTS

A. The Collective Agreement
For several years, the Respondent Company has not
been part of the Fisheries Assocration of British Columbia

and has therefore not taken part In Industry wide
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bargaining. However, tho Collective Agreement between the
Company and the Union follows the same format aa the
Industry agreement with a Wage Supplement Including come
individualised featurea and somewhat higher wages. Until

1973, as was the case throughout t

Collective Agreement at the Harbour Plant provided for

different wage scales for general labour by men and women
headings "'Fresh Fieh Shed - Mala' and "Presh

Pish Shed - Female'. The wage scales were printed on blue

and piInk paper respectively. The wage scales on the blu#
paper were higher than those on the pink paper. inning
with the 1974 Collective Agreement, these terms and this

style of printing were eliminated. From that time there

have been three headings under clause 1.02 of the Wage

for B. C. Ice & Cold Storage Ltd.: '"Cold

Storage™, "'Group 1 Fresh 1ish Shed Workers™ and T 2

e Fresh Fish Line Workers".

eeaninga of thi latter two of these terms are

spelled out In some more detail 1In clause 1.06 of the"Wage

Supplement, as fTollows:

1 Fresh iphed Workers grouping
consists of more onerous jJobs In Presh
«* H®I“ading, grading, operating tow motors,

heading, etc# and employees so categorized mast

he phy.lc.lly c.p.blc of «CS work L .
related heavy Ili1Tting.



i Fish Lin« Workern grouping
consists of work of a lightar nature such as

wrapping, panning, weighing and other related
work.

It waa Hr. Nichol®s evidence, being the President of the
ion and aware of the negotiations over the years, that
Clauses 1.02 and 1.06 were not bargained "deeply" and
that, In some ways, the wording resulted from the need to
describe the work done In a number of different plants 1In
the I1ndustry. c wording of these clauses 1s 1dentical,
the Board was told, to that used In collective agreements
resulting from 1ndustry-wide bargaining) For example,
Mr. Nichol testified that the reason that "washing" 1Is not

mentioned under eilther Group 1 or Group 2 1s that In some

plants 1t 1s done by men and In other plants by women.

Exhibit 4 In these proceedings (attached to the
report to the Minister as Exhibit 'D') may not form part
of the Collective Agreement, but 1s properly discussed at

this point. It was prepared by the Company as a

particularization of the tasks which fell under the Group

1 and Group 2 headings  Mr. the plant manager.

that he prepared 1t soon after he started work with
the Company In 19/6. The evidence conflicts as to whether

the emplo/ees or the union became aware of the existence



had been

t

content«. m

In October or November,

of the collective agreement

Union i1nvolvement 1n Exhibit 4 c some importance if
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be stated about Exhibit 4 at
tills

seems clear that, with few If any

1" are

performed by male workers

by female workerr> under the

1

mo Je



difficult tasks In Group 2« Various omploysSsSS
tstsd, In fact# that certain tasks In Group 2

are mors difficult than rtain tasks In Group

1. Mr. Reeder stated that, In his view, all of
the Group 1 work 1s heavier, when performed on a
production basis, than the Group 2 work,

the categorization may not be perfect.

The allocation of tasks to the Groups 1Is one side
of the coin. The other side of the coin 1s the allocation
of people to the Groups. There are no relevant provisions
IN the Collective Agreement with respect to hiring.

Hiring practices prior to 1973, because of the wording of

the collective agreement, must have meant simply putting
the prospective employee 1In the appropriate category
according to sex. After that year and until 1979, 1t
appears that there was no stated Company policy of
sutOMtically hiring men 1nto Group 1 and women Into Group
2, nor, on the other hand, of ensuring that prospective
M1e employees and prospective female employees both knew,

they were hired, that they could go Into erther of

Rather, 1t was stated by witnhesses called on
behalft of the ny, a process of “natural selection
took pisce whereby men would come and ask for “In the

war " or the like end would bo put into Group 1, and
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women woulld com# end ask Cor jobs "‘washing fish', etc. and
would be put Into Group 2« Since 1979» there has been a
age handed to prospective employees by th ny

which explains the Group 1 and Group 2 categories.

.- . udes a copy of Exhibit 4, and states that the

leant may n eitther Group so long as he or she 1
capable of performing all tasks In th in the view

of the Company.

The Company®s position iIs that 1t has always been

requirement of membership In Group 1 that the

be physically able to perform all Group 1 tasks
civ. all Group 2 tasks, and a requirement of membership Iin
Group 2 that the employee be able to perform all Group 2
tasks. This position 1Is supported to some extent by
evi of employees called by the Director and the
Complarmnant, some 1 s stated that

they have not 1n fact performed all tasks 1n Group 1 and
*ore senior Group 1 employees testified that.

most of the time. perform only certain tasks at which

they have become particularly adept.

- t ~Aooordriim 90 the dates sot out on the senitority

list pcsparad by the Company, down to number 29 on the

seniority li«t, the employees were hired prior to 1973 and



th> e from "Fresh Fish et 1" and
eey FiIsh Shsd - Female" to "Group 2 That 1s. the

mploy«M»a were hired at a ti* whnn the* to which
<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>