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not justified under s. 1 of Charter -- Canadian Charter of
Ri ghts and Freedons, ss. 1, 15(1) -- Famly Benefits Act,
RS O 1990, c. F.2 -- RR O 1990, Reg. 366, s. 1(1)(d).

Soci al assistance -- Interpretation -- "Spouse" -- Disabled
reci pient of benefits under Fam |y Benefits Act living with
friend of opposite sex -- Social Assistance Review Board erring

in finding that rel ationship between recipient and his friend
anounted to cohabitation for purposes of definition of "spouse"
in Regul ation under Fam |y Benefits Act -- Board erring in
focusi ng on amount of tinme recipient and friend spent together
and in failing to consider whether relationship was truly

marriage-like -- Board also erring in failing to consider
whet her recipient's disability explained why he and friend
spent so nuch tinme together -- Famly Benefits Act, R S. O

1990, ¢. F.2 -- RR O 1990, Reg. 366, s. 1(1)(d).

Bet ween 1987 and 1995, the definition of "spouse" in the

Regul ations under the Fam |y Benefits Act mrrored the
definition of "spouse" under the Famly Law Act, R S. O 1990,
c. F.3. Persons were deened to be spouses if they had lived
t oget her continuously for at |least three years. In 1995, the
definition of spouse in s. 1(1)(d) of Regulation 366 under the
Fam |y Benefits Act was anended. The anendnent defined spouse
to include persons of the opposite sex living in the sanme pl ace
who had "a nutual agreenent or arrangenent regarding their
financial affairs" and a relationship that anounted to
cohabitation. Under this anended definition, once persons of
t he opposite sex began living together, they were presuned to
be spouses unl ess they provided evidence to the contrary. Each
of the respondents in the F appeal was an unmarried woman with
a dependent child or children and was in a "try on"
relationship with a man with whom she had lived for less than a
year. Each respondent had rec eived social assistance until the
1995 definition of "spouse" cane [page482] into effect,
wher eupon the Director of the Inconme Mintenance Branch of the
Mnistry of Community and Soci al Services reclassified each
respondent as a spouse, and each respondent |ost her
eligibility to receive famly benefits as a "sol e support
parent”. The respondents' appeal to the Social Assistance

Revi ew Board was all owed. The Board held that the 1995
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definition of spouse infringed s. 15 of the Canadi an Charter of
Ri ghts and Freedons and could not be justified under s. 1. The
D visional Court affirnmed that decision. The Director and the
Attorney General appeal ed.

In the related T appeal, T was nentally disabl ed and
per manent|ly unenpl oyable. He lived with a woman, P, whom he
called a friend and caregiver. They shared sone expenses, but
di d not have any agreenent to support each other. The Director
concluded that T and P were spouses and that he was ineligible
for benefits under the Act because of P's assets. The Board
di sm ssed T's appeal, concluding that he and P had a mnut ual
arrangenment regarding their financial affairs and that, since
they spent alnost all their tine together, their relationship
anounted to cohabitation. The Divisional Court dismssed T s
appeal . T appeal ed.

Hel d, the F appeal should be dism ssed; the T appeal should
be al | owed.

In T's case, the Board erred in concluding that T s
relationship with P anounted to cohabitation. For the purpose
of determ ning whether a relationship is spousal, cohabitation
must nmean nore than spending tine together. In focusing on the
anmount of time T and P spent together as the principal
i ndi cat or of whether they had a spousal relationship, the Board
erroneously failed to consider whether they interrelated as a
couple, that is, whether their relationship was truly marri age-
like. The Board also erred in its interpretation of
cohabitation in that it did not adequately take account of
whether T's disability explained why he and P spent so nuch
time together. The evidence before the Board suggested that T
needed a caregiver and could not live on his owm. The Board's
errors anounted to errors of lawin the interpretation of
"spouse". As the Divisional Court did no nore than affirm
t he Board's concl usion on cohabitation, the decision of the
Di vi sional Court could not stand.

The definition of "spouse"” in s. 1(1)(d) of the Regulation
captures relationships that are not spousal or marriage-|ike.
The definition captures relationships lacking in the
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per manence, the conmtnment, the |egal obligation to support,
the legal right to claimsupport, even the neaningful actual
support that characterizes spousal or marriage-|ike

rel ati onshi ps. The econom c interdependence called for by the
definition, that is, "a nmutual agreenent or arrangenent
regarding . . . financial affairs", is not strong enough to
make the definition a reasonably accurate proxy for a spousal
rel ationship. The definition is overly broad.

The respondents in the F appeal received differenti al
treatnent on the basis of sex, an enunerated ground of

di scrimnation under s. 15(1) of the Charter, and marita
status, an anal ogous ground. They al so received differenti al
treatnent on the basis of receipt of social assistance, which
shoul d be recogni zed as an anal ogous ground of discrimnation
under s. 15(1). The effect of the differential treatnent
anounted to discrimnation. The distinction reflects and
reinforces existing disadvant ages, stereotypes and prejudice.
Soci al assistance recipients are an historically di sadvant aged
group, and the definition of spouse in s. 1(1)(d) of the

Regul ation perpetuates this historical disadvantage. It creates
financial stress fromthe begi nning of the rel ationship,
reinforces the stereotypical assunption that a woman will be
supported by the man with whom she cohabits and wll have
access to his resources, and deval ues wonen's desire for
financi al independence. This is not a situation where the
differential treatnent is necessary to achieve equality. The

i npugned definition of spouse is not excused nerely because it
occurs within an otherw se aneliorative program To the extent
that the inpugned definition of [page483] spouse has a chilling
effect on relationship formation, it interferes with the
respondents’' highly personal choices and affects interests that
go to the core of their human dignity. Finally, the

adm nistration of the definition is highly intrusive of the
privacy of single persons on social assistance. The 1995
definition of "spouse" in s. 1(1)(d)(iii) of Regulation 366
violates s. 15 of the Charter.

The governnment's two stated objectives in passing s. 1(1)(d)
of the Regulation are to treat married and unmarried couples
alike and to allocate public funds to those nost in need by
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ensuring that individuals use private resources before
resorting to social assistance. These objectives are pressing
and substantial. However, the governnent's justification of the
definition fails on the proportionality branch of the s. 1
test. Gven its overbreadth, the definition of spouse is not
rationally connected to the governnment's objective of treating
married and unmarri ed spouses alike. Because the definition is
overly broad, it does not satisfy the m nimal inpairnment
conponent of the s. 1 test. Finally, the negative effects of
the definition outweigh its positive effects. The s. 15
violation is not justified under s. 1 of the Charter.

Law v. Canada (M nister of Enploynent and | nm gration),
[1999] 1 SSC R 497, 170 D.L.R (4th) 1, 236 NR 1, 60
CRR (2d) 1, 43 CCE L. (2d) 49, apld

O her cases referred to

Andrews v. Law Society of British Colunbia, [1989] 1 S.C R
143, 34 B.C.L.R (2d) 273, 56 D.L.R (4th) 1, 91 N.R 255,
[1989] 2 WWR 289, 36 CRR 193, 25 C.C.E. L. 255;

Corbiere v. Canada (M nister of Indian and Northern Affairs)
(1999), 163 F.T.R 284n, [1999] 2 S.C R 203, 173 D.L.R

(4th) 1, 239 NR 1, 61 CR R (2d) 189 (sub nom Batchewana

| ndi an Band ( Non- Resi dent Menbers) v. Batchewana | ndi an Band);
Dar t nout h/ Hal i fax County Regi onal Housing Authority v. Sparks
(1993), 119 NS.R (2d) 91, 101 D.L.R (4th) 224, 330 A P.R
91, 30 RP.R (2d) 146 (C. A ); Falkiner v. Ontario (1996), 140
D.L.R (4th) 115, 40 CR R (2d) 316 (Ont. Div. C.); G anovsky
v. Canada (M nister of Enploynment and Inmgration), [2000] 1
S.CR 703, 186 D.L.R (4th) 1, 253 NR 329, 74 CR R (2d) 1,
50 CC E L. (2d) 177; Lovelace v. Ontario, [2000] 1 S.C. R 950,
48 OR (3d) 735n, 188 D.L.R (4th) 193, 255 NR 1, 75 CR R
(2d) 189 (sub nom Ardoch Al gonquin First Nation v.

Ontario); M v. H, [1999] 2 S CR 3, 43 OR (3d) 254n, 171
D.L.R (4th) 577, 238 NR 179, 62 CR R (2d) 1, 46 R F. L.
(4th) 32; Masse v. Ontario (Mnistry of Conmunity and Soci al
Services) (1996), 134 D.L.R (4th) 20, 35 CR R (2d) 44 (Ont.
Div. C&.) [Leave to appeal to S.C.C. refused (1996), 39 CRR
(2d) 375n]; Mron v. Trudel, [1995] 2 SSC R 418, 23 OR
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(3d) 160n, 124 D.L.R (4th) 693, 181 N R 253, 29 CRR

(2d) 189, [1995] I.L.R 1-3185, 10 MV.R (3d) 151, 13

RF. L. (4th) 1; R v. Oakes, [1986] 1 SSC R 103, 53 OR (2d)
719n, 14 O A C 335 26 D.L.R (4th) 200, 65 NR 87, 19 CRR
308, 24 C.C.C. (3d) 321, 50 CR (3d) 1; R v. Rehberg (1994),
127 N.S.R (2d) 331, 111 D.L.R (4th) 336, 355 A.P.R 331, 19
CRR (2d) 242 (S.C); Schachter v. R, [1992] 2 S.C.R 679,
93 D.L.R (4th) 1, 139 NR 1, 10 CRR (2d) 1, 92 C L.L.C
14,036 (sub nom ubSchachter v. Canada, Schachter v. Canada)

Statutes referred to

Canadi an Charter of R ghts and Freedons, ss. 1, 7, 15

Charter of Human Ri ghts and Freedons, RS. Q, c. CG12, s. 10
Fam |y Benefits Act, R S. O 1990, c. F. 2, s. 15(1)

Famly Law Act, R S. O 1990, c. F. 3, s. 29

General Welfare Assistance Act, RS . O 1990, c. G 6

Human Rights Act, R S.N. S 1989, c. 214, s. 5(1)(t)

Human Rights Act, RS . P.EI. 1988, c. H12, s. 1(1)(d)

Human Ri ghts Code, R S.N. 1990, c. H 14, ss. 6(1), 7(1), 8, 9,
12, 14

Human Rights Code, R S.O 1990, c. H 19, s. 2(1), (2) [paged84]
Human Rights, Ctizenship and MulticulturalismAct, R S A
2000, c. H 14, ss. 3(1), 4, 5 7(1), 8(1), 9

Ontario Disability Support Program Act, 1997, S. O 1997, c. 25,
Sch. B

Ontario Wrks Act, 1997, S. O 1997, c. 25, Sch. A

Soci al Assi stance Reform Act, 1997, S. O 1997, c. 25

The Human Rights Code, CC.S.M, c. H175, s. 9(2)(j)

The Saskat chewan Human Ri ghts Code, S.S. 1979, c. S-24.1, s.
2(1)(m01)

Rul es and regul ations referred to
O Reg. 134/98 ("Ontario Works Act, 1997"), s. 1(1)(d)
O Reg. 222/98 ("Ontario Disability Support Program Act,

1997"), s. 1(1)(d)
R R O 1990, Reg. 366, s. 1, 3(2)(c)

APPEAL by Ontario froma judgnment of the D visional Court
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(Lane, Hal ey and Bell eghem JJ.) (2000), 188 D.L.R (4th) 52,
75 CRR (2d) 1 affirm ng decisions of the Social Assistance
Revi ew Board; APPEAL by an individual froma judgnment of the
Divisional Court affirmng a decision of the Social Assistance
Revi ew Boar d.

Janet E. M nor and Sarah Kraicer, for appellants.

Raj Anand, M Kate Stephenson and Chantal Tie, for
respondents in appeal.

Martin Doane, for the Canadian G vil Liberties Association.
Fay Faraday and Kerri Froc, for the Whnen's Legal Education
and Action Fund.

Charl otte McQuade, for appellant.

Rebecca J. G vens, for respondent.

The judgnent of the court was delivered by

LASKIN J. A @ --

A. | NTRODUCTI ON

[ 1] These two appeals concern the interpretation and
constitutional validity of the definition of "spouse" under
Ontario's social assistance |egislation.

[ 2] Between 1987 and 1995, the definition of spouse in the
Regul ations under the Fam |y Benefits Act [ See Note 1 at end of
docunent] mrrored the definition of spouse under the Famly Law
Act. [See Note 2 at end of docunent] Persons were deened to be
spouses if they had |lived together continuously for at | east
three years. In 1995, however, the definition of spouse in s.
1(1)(d) of Regulation 366 [See Note 3 at end of docunent] under
the Fam |y Benefits Act was anended. [page485] The anendnent
defined spouse to include persons of the opposite sex living in
the same place who had "a nutual agreenent or arrangenent
regarding their financial affairs"” and a rel ationship that
anounted to "cohabitation". Under this anmended definition, once
persons of the opposite sex began living together they were
presunmed to be spouses unl ess they provided evidence to the

2002 CanLll 44902 (ON CA)



contrary. It is this 1995 definition of spouse that is in issue
in these appeals. It is colloquially called the "spouse in the
house" rul e.

[3] In the Fal kiner appeal, each of the respondents was an
unmarri ed wonman, had a dependent child or children, and was in
a "try on" relationship wth a man wth whom she had |ived for
| ess than a year. Before 1995, each was receiving social
assi stance as a single nother. Wien the 1995 definition cane
into effect, the Director of the Incone M ntenance Branch of
the Mnistry of Coomunity and Soci al Services reclassified each
respondent as a spouse. This reclassification neant that each
respondent lost her eligibility to receive famly benefits as a
"sol e support parent”.

[4] The respondents in Fal kiner appealed to the Soci al
Assi stance Review Board (the "Board"), which allowed their
appeal, holding that the 1995 definition of spouse infringed
ss. 7 and 15 of the Canadian Charter of Ri ghts and Freedons and
could not be justified under s. 1. The Director and the
Attorney General of Ontario's appeal to the Divisional Court
was dismssed. The majority of the Divisional Court concl uded
that the definition of spouse infringed the equality rights of
wonen and sol e support nothers on social assistance contrary to
s. 15(1) of the Charter and could not be saved under s. 1. The
Director and the Attorney General now appeal to this court.
Their notion to stay the decision of the Divisional Court
pendi ng their appeal was granted on terns by Gsborne A C J.O
but |ater set aside on review by a panel of this court.

[ 5] The Fal ki ner appeal raises questions of both statutory
interpretation and constitutionality, and focuses on the phrase
"a mutual agreenent or arrangenent regarding their financial
affairs"” in the definition of spouse. At bottom the Ontario
Government contends that the 1995 definition was intended to
| egi sl ate equality between married and common | aw coupl es and
to all ocate social assistance to those nost in need. They
submt that the definition pronotes -- not underm nes
-- equality.

[ 6] The respondents in Falkiner and the intervenors claim
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that the governnent's approach fails to take account of the
respondents' perspective or of the effect of the definition.
They say that the definition captures many rel ationshi ps that
are not spousal. They submt that the definition distinguishes
bet ween soci al assistance recipients and all others, and

bet ween wonen and single nothers on social assistance and

ot hers on social [page486] assistance. These distinctions, they
contend, discrimnate on the enunerated ground of sex and al so
i npose speci al burdens on two groups whose personal
characteristics constitute anal ogous grounds: social assistance
reci pients generally and single nothers on social assistance
nore particularly. According to the respondents, the definition
is discrimnatory because it reinforces stereotypes agai nst
wonen, especially single nothers on social assistance, and
perpetuates their pre-existing di sadvant age.

[7] In the related Thomas appeal, M. Thomas is nentally
di sabl ed and pernmanentl|ly unenpl oyabl e. For ten years he has
lived wth Lucy Papizzo, whomhe calls a friend and caregiver.
The Director concluded that he and Ms. Papizzo were spouses and
that he was ineligible for benefits under the Fam |y Benefits
Act because of Ms. Papizzo's assets. M. Thomas' appeal to the
Board was di sm ssed, as was his further appeal to the
Di visional Court. He now appeals to this court.

[ 8] The Thomas appeal raises only an issue of statutory
interpretation and focuses on the nmeaning of "cohabitation" in
the definition of spouse. M. Thomas argues that the Board and
the Divisional Court erred in their interpretation of
cohabitation, particularly because their interpretation did not
take account of his disability. The governnent responds by
submtting that on the facts found by the Board, M. Thomas and
Ms. Papi zzo were cohabi ting.

[9] Before addressing the argunent in these two appeal s,
will briefly reviewthe |egislative and regul atory regine.

B. THE LEG SLATI VE AND REGULATORY REGQ ME

1. Legislative History
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[10] At all relevant tinmes, the regulation in issue on these
appeal s, Regul ation 366 under the Fam |y Benefits Act, governed
soci al assistance in Ontario for specific categories of persons
in need, including single parents and their children, the aged,
t he di sabl ed and the permanently unenpl oyabl e. The Ceneral
Wl fare Assistance Act [See Note 4 at end of docunent] provided
soci al assistance to persons not wthin the categories set out
in Regul ation 366. Although the Fam |y Benefits Act and
Regul ation 366 are still in force, the General Wl fare
Assi stance Act has been repeal ed and new soci al assi stance
| egi sl ation was introduced in 1998. The new | egi sl ati on uses
substantially the same definition of "spouse" as the Famly
Benefits Act.

[ 11] Social assistance is last resort funding to persons "in
need". The determ nation of who was a person "in need" was
simlar under [page487] the Fam |y Benefits Act and the General
Wel| fare Assistance Act. Essentially, a person in need had
budgetary requirenments exceeding his or her inconme and was not
otherwise ineligible. A couple or famly was ineligible for
soci al assistance if one of the adults was a student, was self-
enpl oyed or did not fulfill the regulatory requirenents, for
exanple, by failing to nake conpl ete financial disclosure.

[ 12] Soci al assistance was delivered to individuals or to
coupl es. Individuals who were co-residing but not in a spousal
relationship -- for exanple roommtes, boarders and | odgers --
had their needs and neans assessed individually, though the
financial contributions of the co-resident were taken into
account. If two persons were in a spousal relationship, their
entitlenent to social assistance depended on whether they as a
couple were "in need". Their neans and needs were assessed
together. The use of a couple in a spousal relationship as a
benefit unit to deliver social assistance is not disputed in
t hese appeals. What is disputed is whether the definition of
spouse captures relationships that are not spousal.

2. The Definition of Spouse

[13] Up until 1986, the definition of spouse under soci al
assi stance legislation required a determ nation of whether

2002 CanLll 44902 (ON CA)



opposite sex co-residents were |living together as "husband and
wife". A Charter challenge to this definition pronpted the
government to bring in an interimdefinition in 1986 and a new
definition in 1987. The 1987 definition provided that a person
was a spouse where he or she self-declared, was required by
order or agreenent to support the social assistance applicant
or recipient, had an obligation to support the applicant or

reci pient under the Famly Law Act despite any agreenent to the
contrary, or, inportantly, was "a person of the opposite sex to
the applicant or recipient who has resided continuously with
the applicant or recipient for a period of not |ess than three
years". This so-called "three-year rule" paralleled s. 29 of
the Fam |y Law Act, which recogni zes as spouses unnarried
coupl es who have cohabited for at |east three years.

[ 14] Thus, under the 1987 definition, an individual welfare
reci pient cohabiting with a person of the opposite sex had a
grace period of up to three years before being considered a
spouse. After three years, to maintain an individual
entitlenent to social assistance, the recipient had to produce
evi dence to show that the social, famlial and econom c aspects
of the relationship did not amount to cohabitation. No |egal
chal | enge was nmade to the 1987 definition

[15] In 1995, the Ontario governnent replaced the 1987
definition of spouse with a new definition ins. 1(1) of

Regul ati on 366. Under the 1995 definition, a person could be a
spouse in one of four ways. Three of those ways were simlar to
t he previous [page488] definition: a person could be a spouse
by self-declaration, by being required to pay support under a
court order or donestic contract, and by having a support

obligation under the Famly Law Act. But in s. 1(1)(d) -- the
fourth way a person could be a spouse and the provision in
issue in these appeals -- the Ontari o governnment defined spouse

nore expansively than it had in the past:

1(1) . . . "spouse" neans,

(d) a person of the opposite sex to the applicant or

2002 CanLll 44902 (ON CA)



recipient who is residing in the sanme dwelling
pl ace as the applicant or recipient if,

(1) the person is providing financial support to
t he applicant or recipient,

(1i) the applicant or recipient is providing
financial support to the person, or

(ti1) the person and the applicant or recipient have
a nutual agreenent or arrangenent regarding
their financial affairs, and

the social and famlial aspects of the relationship between
t he person and the applicant or recipient anount to
cohabi tati on.

[16] This 1995 definition remains in force in substantially
the sane form [See Note 5 at end of docunent] It has al so been
substantially adopted in subsequently enacted soci al assistance
| egislation. [See Note 6 at end of docunent] [page489]

[17] The three parts of s. 1(1)(d) are disjunctive and in
each case nust be acconpani ed by a relationship anounting to
cohabitation. The respondents in Fal kiner |argely accept that
s. 1(1)(d)(i) and (ii) capture only spousal relationships. But
t hey contend that though they each cohabit, s. 1(1)(d)(iii)
captures relationships like their own, which are not spousal.
M. Thomas, on the other hand, contends that he does not
cohabit with Ms. Papizzo.

[18] In addition to the spousal definition itself, two other
parts of the 1995 version of Regulation 366 are material to
t hese appeals. Under s. 1(2), as in previous definitions since
1986, sexual factors were not to be considered in determ ning
whet her a person was a spouse. Under s. 1(3), once two persons
of the opposite sex began living together they were presuned to
be spouses unl ess they provided evidence to the contrary.
Subsection 1(3) was revoked in 2000, but s. 1(2) remains in
force. These two subsections provided in full:
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1(2) In determ ning whether or not a person is a spouse
wi thin the neaning of this Regul ation, sexual factors shal
not be investigated or considered.

(3) For the purposes of clause (d) of the definition of
"spouse" in subsection (1), unless the applicant or
reci pient provides evidence to satisfy the Director to the
contrary, it is presuned that if a person of the opposite sex
to the applicant or recipient is residing in the sane
dwel ling place as the applicant or recipient, the person is
t he spouse of the applicant or recipient.

Because of the presunption in s. 1(3), each of the respondents
i n Fal kiner was deened to be a spouse instead of a sole support
parent when the 1995 spousal definition cane into effect.

3. Admnistration of the Social Assistance Reginme

[19] The Fam |y Benefits Act was adm nistered by the Mnistry
of Community and Social Services through the Director of the

| nconme Mai ntenance Branch; the CGeneral Welfare Assistance Act

[ page490] was adm ni stered by nunicipalities through
muni ci pal welfare adm nistrators. Under the Fam |y Benefits
Act, the Director determ ned whether a person applying for an
al | omance was a spouse. Persons co-residing were asked to fil
out a detailed questionnaire ainmed at determ ning whet her and
to what extent certain residential, social, economc, and
famlial factors were present in a relationship. Mnistry
gui delines, directives and training materials required that co-
resi dents have econom c or financial interdependence, hold
t hensel ves out as a couple and function like a famly to be
call ed spouses. The Mnistry maintains that it interpreted the
economc criteria and the definition of spouse to require
i nt erdependence that was nore than trivial. The appellants
claimin their factumthat two persons living together who
shared expenses in accordance with their consunption -- that is
who "fair shared”" -- had no financial interdependence and would
not be consi dered spouses.

[ 20] But the appellants al so enphasi ze that persons who
shared expenses equally mght still be determ ned to be
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spouses. |Indeed, one of the Mnistry's wtnesses seened to
indicate in cross-examnation that fair sharing arrangenents
coul d be caught by the definition. In all cases, determ nations
are nmade by caseworkers and reviewed by supervisors. \Wen the
1995 definition took effect, persons aggrieved by a Mnistry
determ nation had a right of appeal to the Social Assistance
Revi ew Board and a further right of appeal to the D visiona
Court. [See Note 7 at end of docunent]

4. The Current Social Assistance Regine

[21] In 1998, the Ontari o governnent inplenented far-reaching
changes to the social assistance reginme. The Social Assistance
Ref orm Act, 1997 [See Note 8 at end of docunent] provides for
the repeal of the Famly Benefits Act and the General Wlfare
Assi stance Act and the enactnent of the Ontario Wrks Act, 1997
[ See Note 9 at end of docunent] and the Ontario Disability
Support Program Act, 1997. [See Note 10 at end of docunent] Both
new Acts have cone into force but only the General Wl fare
Assi stance Act has been repealed. As | indicated above, both new
Acts use substantially the sanme definition of spouse as the one
in issue on these appeals. The regul ati ons under the new Acts
and Regul ation 366 under the Fam |y Benefits Act [page491l] were
amended in 2000 to include a definition of "sanme sex partner”
paralleling the definition of spouse.

[22] | turn now to the two appeal s. Because the Thomas appeal
is narrower in scope, | wll deal with it first.

C. THE THOVAS APPEAL

[ 23] The respondent Director concluded that M. Thomas is
"permanent |y unenpl oyable", as that termis defined in s.
1(5) of Regulation 366 under the Fam |y Benefits Act. He is "a
person who is unable to engage in remunerative enploynent for a
prol onged period of tinme as verified by objective nedical
findings accepted by the nedical advisory board". A permanently
unenpl oyabl e person is eligible for an all owance under the Act
if he or she is a person in need. But, under s. 3(2)(c) of
Regul ati on 366, an applicant is not eligible for an all owance
if he or she is "a person who resides in the sanme dwelling
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pl ace as his or her spouse and has |liquid assets that together
with the liquid assets of his or her spouse exceed $5,500 in
value". Both the Board and the Divisional Court concluded that
M. Thomas and Ms. Papizzo were "spouses" and that he was
ineligible for an all owance because she had assets exceedi ng

t he al |l owabl e anount.

[24] M. Thomas submts that the Board erred inits
interpretation of cohabitation, especially because its
interpretation failed to take account of his disability. He
al so submts that the D visional Court perpetuated the Board's
error by wongly concluding that the neani ng of cohabitation
was not in dispute. The respondent Director contends that the
Board's finding that M. Thomas and Ms. Papi zzo cohabited and
were therefore spouses was anply supported by the evidence. The
Di rector acknow edges that cohabitation was not conceded before
the Divisional Court but says that the Board's finding was,
nonet hel ess, unassail abl e.

[ 25] Whether M. Thomas is in a spousal relationship with M.
Papi zzo and is thus ineligible for an allowance turns on the
part of the definition of spouse in s. 1(1)(d)(iii) of
Regul ation 366. This part of the definition has three
conponents. M. Thomas and Ms. Papi zzo nust be residing in the
sane dwel ling place, they nust have a nutual agreenent or
arrangenent regarding their financial affairs, and the social
and famlial aspects of the relationship nust anount to
cohabi tati on.

[ 26] The first component was unquestionably net. M. Thomas
and Ms. Papizzo were living in the sane house. On the financi al
conponent, the evidence before the Board was that in 1988 Ms.

[ page492] Papi zzo invited M. Thonas to share her house

because she needed help with the rent. Except for a two-nonth
period, they lived together continuously for ten years. They do
not, however, have any agreenent to support each other. Indeed,
Ms. Papizzo testified that she felt responsible for M. Thomas
as a friend but would not live with himif she had to support
hi m

[27] Still M. Thomas paid for half the rent and utilities.
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And al t hough they kept their finances separate, and for exanple
did not have a joint bank account or credit card, they shared
gas and repair expenses for a truck owned by M. Thonas'
parents and used by both M. Thomas and Ms. Papi zzo.

[ 28] The Board rejected the view put forward by M. Thomas'
representative that the econom c conponent contained in s. 1(1)
(d)(iii) requires econom c interdependence that is nore than
trivial. Instead, the Board concl uded that any agreenent or
arrangenment between the parties regarding their financial
affairs satisfies this econom c conponent. On the evidence, the
Board concl uded that M. Thomas and Ms. Papizzo had a nut ual
agreenent or arrangenent regarding their financial affairs.

[29] The Divisional Court agreed. Whether or not the economc
i nt erdependence required by the definition of spouse had to be
nore than trivial -- a divergence of viewreflected in sone
Board decisions -- the Divisional Court held that it existed in
this case. M. Thomas accepts that on any test for economc
i nt erdependence, he and Ms. Papi zzo have a nutual arrangenent
regarding their financial affairs that satisfies the definition
of spouse. Moreover, unlike the respondents in Fal ki ner, he
does not challenge the constitutionality of the definition.

[ 30] He does, however, challenge the finding of the Board and
the Divisional Court on the cohabitation conponent of the
definition. The evidence before the Board disclosed that M.
Thomas and Ms. Papi zzo spent alnost all of their free tine
together. They ate together, they did their grocery shoppi ng
t oget her, they vacationed together, they visited mutual friends
together and they visited each other's famlies. Al so, M.

Papi zzo did M. Thomas' |aundry. In concluding that their
relati onship amounted to cohabitation, the Board [made] this
key finding:

The Board considers that while the appellant's disabilities
expl ain the reasons why his roommate shops and cl eans for
him it remains clear that they spend nost or all of their
spare tine together which describes the relationship of
spouses rather than roonmmat es.
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[31] | agree with M. Thomas that this finding reflects a
m sinterpretation of cohabitation in the definition of spouse.
In my view, the Board's interpretationis wong in tw rel ated
ways. [paged493] First, it is wong because for the purpose of
determ ning whether a relationship is spousal, cohabitation
must nean nore than spending tine together. It nust include
interrelating with each other and with famly, friends and the
comunity as a couple. Second, it is wong because for M.
Thomas -- and others |like him-- the interpretation of
cohabi tation nust take account of his disability.

[32] Both M. Thomas and the Director accept the definition
of a relationship amounting to cohabitation used by the Board
inits decision P1032-22:

The concept of circunstances that "anmount to cohabitation”

i ncl udes circunmstances that show the relationship to be
marri age-like. The Board's interpretation is that the soci al
and fam lial aspects anpbunt to cohabitation if there is

evi dence that, on the whole, the co-residents live and
interrelate with famly, friends and community as a coupl e
rather than as two individuals sharing a residence.

[33] | accept this statenent as a reasonabl e worki ng
definition of cohabitation, while acknow edging that its
generality wll likely produce some hard cases at the margins.
At least this definition reflects a level of commtnent that is
inherent in a marriage-like relationship but is not present
when two people sinply spend a lot of tinme together. Indeed,
two people nay live together and spend nearly all of their tine
t oget her for many reasons other than because they are spouses.
Sonme of these reasons m ght be close friendship, econom cs or
sinply a lack of alternatives.

[34] In focusing on the anpbunt of tinme M. Thomas and Ms.

Papi zzo spent together as the principal indicator of whether
they had a spousal relationship, the Board erroneously failed
to consider whether they interrelated as a couple -- in other
wor ds, whether their relationship was truly marriage-1ike. The
[ ine between what anounts to cohabitation under the definition
and what is no nore than close friendship may be difficult to
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draw in sone cases, especially as the Director is precluded for
reasons of privacy frominvestigating or considering sexual
factors. But the difficulty of drawing the distinction is not
an excuse for ignoring it. The Board did ignore the distinction
inthis case and it was wong to do so.

[35] The Board erred in its interpretation of cohabitation in
a second way. It did not adequately take account of whether M.
Thomas' disability explained [ page494] why he and Ms. Papi zzo
spent so much tinme together. The Board did nake passing
reference to M. Thomas' disability. But, inits view, his
di sability explained only why Ms. Papi zzo shopped and cl eaned
for him The Board did not consider at all whether M. Thomas'
di sability explained why he and Ms. Papizzo -- in the words of
the Board -- "spend nost or all of their spare tinme together”

[36] Certainly persons with disabilities are capabl e of
form ng spousal relationships and capable of doing so with
persons who are not disabled. But the Board shoul d have
consi dered whether M. Thomas' disability expl ained the social
and famlial aspects of his relationship with Ms. Papizzo,
aspects that in another context mght well amunt to
cohabitation. The evidence before the Board suggested that M.
Thomas needed a caregiver and that he could not live on his
own. Either may have provided a plausible alternative
expl anation for why he and Ms. Papizzo were together all the
time. The Board never considered these alternatives. Nor did
the Board consider the evidence of the parties thenselves,
whi ch el oquently described not a spousal relationship but one
based on friendship and need. Both M. Thomas and Ms. Papi zzo
testified before the Board and a Board nenber took notes on
their testinony. These notes record the follow ng words of M.
Thomas:

| have no friends. Just famly -- brothers, parents. Holiday
at parents' places -- She's just nmy friend. | need her. Wuld
be in jail or on street. Can't wash clothes. Famly lives

cl ose to Cobourg. Brother in Oshawa. Lucy the only one who
hel ps ne out.

The notes also record the follow ng testinony from Ms. Papi zzo:
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| feel responsible for himas a friend -- 10 years.

woul dn't live wwth himif |I had to support him Wen he noved
out because | couldn't take it | remained friends & said cone
back. Ridiculous. | have to nmake sure he stays cl ean

& doesn't get mxed up with drunks or | couldn't be friends.

[37] In nmy view, the Board's errors anounted to errors in | aw
in the interpretation of the definition of spouse. Under s.
15(1) of the Famly Benefits Act, M. Thomas had a right of
appeal to the Divisional Court on "a question that is not a
question of fact alone". Therefore, the D visional Court had
jurisdiction to consider his appeal. That court, however,

di sm ssed M. Thomas' subm ssion on the cohabitation conponent
of the definition of spouse in two sentences:

The evi dence before the Board was that the appellant had
lived with a person of the opposite sex for at |east ten
years in circunstances which clearly warranted the finding of
the Board that their relationship amunted to cohabitation
That is not in dispute.

[38] M. Thonas clains that the Divisional Court erroneously
t hought he was not chall enging the Board's finding of
cohabi tation, when, in fact, he was indeed challenging it. The
Director naintains that when the Divisional Court used the
words "That is not in dispute", it was nerely enphasi zing that
the Board' s [page495] finding was unassailable. On either view,
the Divisional Court did no nore than affirmthe Board's
concl usi on on cohabitation. Just as the Board's concl usion
cannot stand, neither can the Divisional Court's conclusion.

[39] | would therefore set aside the order of the Divisional
Court and the decision of the Board. | would remt to the
Director M. Thomas' application for an all owance under the
Fam |y Benefits Act as a single "pernmanently unenpl oyabl e
person", effective Cctober 1, 1996, with the direction that his
application be reconsidered in the Iight of my reasons.

D. THE FALKI NER APPEAL
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1. Background

[40] As | said in the introduction, the Fal kiner appeal
rai ses both statutory interpretation and constitutional issues.
The statutory interpretation issue centres on whether the
definition of spouse in s. 1(1)(d) of Regulation 366 under the
Fam |y Benefits Act captures only marriage-like relationships,
as the Attorney General contends. The respondents contend that
the definition includes relationships that are not functionally
spousal and not characterized by econom c interdependence:
rel ationships, like theirs, best characterized as casual
boyfriend-girlfriend or "try on". The constitutional issue
centres on whether the definition of spouse violates the
respondents' equality rights either on the enunerated ground of
sex or on one or nore anal ogous grounds. The parties have

rai sed four possible anal ogous grounds: narital status, receipt
of social assistance, single nmothers and single nothers on
soci al assistance. A second constitutional question is whether
any infringenent of s. 15(1) of the Charter can be justified
under s. 1. A subsidiary constitutional issue is whether the
definition of spouse violates s. 7 of the Charter.

[41] For convenience, | reproduce s. 1(1)(d) of Regulation
366:

1(1) . . . "spouse" neans,

(d) a person of the opposite sex to the applicant or
recipient who is residing in the sanme dwelling
pl ace as the applicant or recipient if,

(1) the person is providing financial support to
t he applicant or recipient,

(1i) the applicant or recipient is providing
financial support to the person, or

(ti1) the person and the applicant or recipient have
a nutual agreenent or arrangenent regarding
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their financial affairs, and [ page496]

the social and famlial aspects of the relationship between
t he person and the applicant or recipient anpunt to
cohabi tati on.

[42] To put the conpeting positions on the interpretation and
constitutionality of the definition of spouse in context, |
will briefly sunmarize the factual background and the deci sions
of the Board and the Divisional Court.

[43] The relevant facts pertaining to each respondent are
simlar. Each respondent had experienced a close famly or
intimate relationship with an al coholic or abusive man. Each
was the sole support of a child or children, and before the
1995 definition of spouse, each was receiving social assistance
as a single nother.

[44] In the year before the 1995 definition cane into effect,
each respondent began residing with a man. Each respondent
consi dered her male co-resident a boyfriend. Sone hoped for a
|l ong-termrel ationship. Ms. Fal kiner, for exanple, began |iving
with her co-resident as an "experinment", hoping it would | ead
to a permanent relationship in the future. Al of the
respondents acknow edged that the social and famlial aspects
of their relationships amounted to cohabitation. But none of
t he respondents considered that she was in a spousal
relationship with her co-resident.

[ 45] Each of the respondents, however, had a financi al
arrangenment with her co-resident, with the latter paying a
portion of the rent, food and ot her househol d expenses. But
each respondent maintai ned her financial independence as much
as possible. And none of the male co-residents had a | egal
obligation to support either the respondent he was living with
or her children.

[ 46] When the 1995 definition of spouse cane into effect, the
Director reclassified each respondent as a spouse, forcing each
to rely on her co-resident for financial support if she wanted
to continue the relationship. The respondents appeal ed t he
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Director's reclassifications to the Board and al so sought
judicial review of the new definition of spouse, contending
that it was unconstitutional. The D visional Court dism ssed
the judicial review application as premature because the
respondents had not exhausted their appeal rights. See Fal ki ner
v. Ontario (1996), 140 D.L.R (4th) 115, 40 C.R R (2d) 316
(Ont. Div. ¢.).

[47] On the appeal, the Board bifurcated its proceedings into
non- Charter hearings and a consolidated Charter hearing. Inits
non- Charter decisions, the Board concl uded that each respondent
was a spouse under the 1995 definition. In so concluding, the
Board gave its interpretation of the financial conponent of the
definition. The majority held that "a nutual agreenent or
[ page497] arrangenent regarding their financial affairs” in
s. 1(1)(d)(iii) of the definition requires "economc
i nt erdependence between the parties” that is "nore than
trivial". In the mgjority's view,

Econom c i nterdependence covers financial arrangenents which
go beyond what would be normal in a sinple roonmate-type
relationship. It includes the pooling of noney or assets,
cross-subsi di zati on and ot her kinds of indirect support

bet ween the parties.

[48] In a concurring opinion, one Board nmenber took a
slightly different view, a viewsimlar to that of the Board in
Thomas. She held that clause (iii) of s. 1(1)(d) meant sinply
an agreenent about noney:

If the legislature intended that the provision of financial
support or an agreenent about noney between co-residents
meant "econom c subsi di zation or interdependence that is nore
than trivial", then the |egislature could have clearly and
explicitly said this inits laws. In this Board nenber's
view, it did not do so.

[49] In its Charter hearing, the Board concluded that the
1995 definition of spouse infringed both s. 15(1) and s. 7 of
the Charter and was not justified under s. 1. The Board found
that the definition discrimnated agai nst sol e support parents
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on soci al assistance, an anal ogous ground under s. 15(1), and
that the definition violated the respondents' s. 7 rights to
per sonal autonony and freedom from state-inposed psychol ogi cal
stress, contrary to the principles of fundanental justice
because of its over-breadth. The Board therefore held that s.
1(1)(d) of Regulation 366 should not be applied to the three
respondents.

[ 50] Neither side appealed the Board's interpretation of the
definition of spouse. The Divisional Court accepted that the
financial conponent of the definition in clause (iii) required
econom c i nterdependence that was nore than trivial. In this
court, the appellants urged us to accept the interpretation
given by the majority of the Board. Wile the respondents
question whether s. 1(1)(d) requires econom c interdependence
that is nore than trivial, they submt that even if this
interpretation is adopted, the threshold | evel of economc
interaction is very |ow

[ 51] The real dispute between the parties concerns the
Board's Charter decision, which the Director and the Attorney
CGeneral appealed to the Divisional Court. The majority, Lane
and Haley JJ., dism ssed the appeal but for reasons that
differed fromthose of the Board. The majority concluded that
the definition of spouse ins. 1(1)(d) infringed s. 15(1) of
the Charter because it discrimnated on the enunerated ground
of sex and the anal ogous ground of sole support nothers on
soci al assistance. The infringenment could not be justified
under s. 1. Because the [page498] majority found a violation of
s. 15, it chose not to consider s. 7 of the Charter. Bell eghem
J., in dissent, would have found no constitutional violation.

[ 52] The governnent appeals fromthe judgnment of the
Divisional Court. | turn nowto the issues in this appeal.

2. The Interpretation of Spouse

[53] In broad terns, the Board made two deci sions: one on the
interpretation of the definition of spouse; the other on the
constitutionality of the definition. The Ontari o governnment
appeal ed the | atter decision but not the forner. Nonethel ess,
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it seens to nme that its constitutional appeal depends
critically on the meani ng of spouse, on the reach of the
definition. The respondents acknow edge that the governnent is
legally entitled to deliver social assistance benefits to an
individual or to a couple, that is, a spousal benefit unit.
Therefore, if the definition of spouse captures only co-
residency relationships that are functionally simlar to a
marriage, that are truly spousal or marriage-like, then | do
not see how it can be constitutionally vulnerable. If, on the
ot her hand, the definition enbraces relationships that are not
marriage-like, it may well be constitutionally infirm

[54] As with any question of statutory interpretation, the
court nmust interpret the provision in issue inits total
context. The court's interpretation should conply with the
| egislative text and pronote the | egislative purpose. The
purpose of the definition is to capture spousal relationships.
The interpretation issue is whether the definition as witten
fulfills this purpose by drawi ng a reasonably accurate
di stinction between spousal or nmarriage-like relationships and
ot her rel ationshi ps.

[ 55] Any definition of a spousal relationship should take
into account -- as s. 1(1)(d) does -- social, famlial and
econom c factors. The provision in issue in this appeal is the
econom ¢ conponent of the definition of spouse in clause (iii)
of s. 1(1)(d) of Regulation 366: "The person and the applicant
or recipient have a nmutual agreenent or arrangenent regarding
their financial affairs.” Al though the econom c conponent is
only one aspect of a spousal relationship, that conponent is
crucial in this case because the consequences of being
categori zed as a spouse are econom c in nature. Thus, the
definition of spouse cannot be said to capture spousal
rel ati onshi ps reasonably accurately if it enbraces many
rel ati onships that are not marriage-like in their economc
conponent .

[ 56] The econom ¢ conponent of a spousal relationship is
general ly characterized by support or a support obligation, or
by [page499] financial interdependence. See M v. H., [1999] 2
SSCR 3, 171 D.L.R (4th) 577 and Mron v. Trudel, [1995] 2
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S.CR 418, 124 D.L.R (4th) 693. O her parts of the definition
of spouse in s. 1(1) reasonably accurately capture spousal
relationshi ps in which actual support or support obligations
exi st. The question here is whether clause (iii) reasonably
accurately captures relationships in which financial

i nt er dependence exi sts.

[57] As | said earlier, the mgjority of [the] Board in the
Fal ki ner case interpreted this clause to require economc
i nt erdependence that is nore than trivial. By contrast, the
Board in Thomas interpreted the clause to nean what it says:
any agreenent or arrangenent regarding financial affairs, which
presumably woul d i nclude an agreenent in which financial
i nt erdependence is trivial or non-existent.

[ 58] The Board's view in Thomas is nore faithful to the words
used in the regul ation. But even accepting the purposive view
adopted by the Board in Fal kiner -- that a nmutual agreenent or
arrangenment requires nore than trivial econom c interdependence
-- the threshold for the econom c conponent is so |low that the
definition wll capture many relationships that are not spousal
or marriage-like. In short, the definition will include many
rel ati onships that |ack the neani ngful financial
i nt erdependence characteristic of a spousal relationship.

[59] It will include a try-on relationship Iike M.

Fal ki ner's, where her co-resident contributed to rent and a few
ot her expenses, or a boyfriend and girlfriend who have deci ded
to cohabit and share expenses equally, or potentially even a
casual cohabitation arrangenent where the couple "fair share"
expenses but each maintains financial independence. The
definition wll thus capture relationships |acking in the
per manence, the conmtnment, the |legal obligation to support,
the legal right to claimsupport, even the neaningful actual
support that characterizes spousal or marriage-|ike
rel ati onshi ps. Even accepting the Board's interpretation in
Fal ki ner, the econom c i nterdependence called for by cl ause
(ti1) is not strong enough to nmake the definition a
reasonably accurate proxy for a spousal relationship. Thus,
clause (iii) makes the definition of spouse overly broad.
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[ 60] Therefore, | agree with the ngjority of the Divisional
Court that the definition wongly "assunmes equi val ency between
a co-habitant who has support obligations . . . and one who
does not" and "does not distinguish between those financi al
arrangenments that resenble marriage . . . and those that do
not". The majority elaborated on this viewin para. 69 of their
reasons, which | endorse: [page500]

The Regul ation captures as part of a "couple", individuals
who have not formed rel ationshi ps of such relative pernanence
as to be conparable to marriage, whether formal or conmmon
law. It makes couples, or famly units, out of individuals

I i ke the Respondents who have made no conmtnment to each
other, with acconpanying voluntary assunpti on of econom c

i nt erdependence. There is all the difference in the world

bet ween a person, with her own noney, sharing accomobdati on
in the hope that an inchoate relationship may flourish,
versus a person whose financial support is largely in the
hands of her co-habitant who has no | egal obligations towards
her and her children.

[ 61]] The governnent submts, however, that the 1995
definition is at |least an inprovenent on its predecessor, which
mrrored the three-year rule in the Famly Law Act definition
of spouse. The governnent points out that any tinme period wll
be arbitrary and that requiring a three-year cohabitation
period to be a spouse gives unnmarried couples a grace period
unrelated to the actual circunstances of their rel ationship.
Thus, the government says that the former definition created
inequities between married and unmarried couples. That nay be
so. But while the three-year period was perhaps arbitrary, at
least it was a bright l[ine test that was easy to adm ni ster and
general ly accepted. | do not suggest that the Famly Law Act
nodel is the only solution to the governnent's drafting
problem | recognize that the purposes of the Famly Law Act
reginme and the social assistance regine are different. These
di fferent purposes nmay argue for different definitions of a
spousal relationship. | sinply say that the current definition
of spouse in s. 1(1)(d) of Regulation 366 under the Fam |y
Benefits Act is too broad to capture only spousal or marri age-
i ke rel ationshi ps.
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3. The Definition of Spouse Violates Section 15(1) of the
Charter

(a) The Law framewor k

[62] Section 15(1) of the Charter states:

15(1) Every individual is equal before and under the | aw
and has the right to the equal protection and equal benefit
of the law without discrimnation and, in particular, wthout
di scrim nation based on race, national or ethnic origin,
colour, religion, sex, age or nental or physical disability.

[63] In Law v. Canada (M nister of Enploynent and

Imm gration), [1999] 1 S.C. R 497 at pp. 548-49, 170 D.L.R
(4th) 1, a unaninous Supremnme Court of Canada set out a
three-step framework for analyzing a claimof discrimnation
under s. 15(1):

(A) Does the inmpugned |law (a) draw a formal distinction
bet ween the clai mant and others on the basis of one or
nore personal characteristics, or (b) fail to take into
account the claimant's already di sadvantaged position
Wi thin Canadi an society resulting in substantively
[ page501] differential treatnment between the
cl ai mant and others on the basis of one or nore
personal characteristics?

(B) I's the claimant subject to differential treatnent based
on one or nore enunerated and anal ogous grounds?

and

(C) Does the differential treatnent discrimnate, by
i nposi ng a burden upon or w thholding a benefit from
the claimant in a manner which reflects the
stereotypical application of presuned group or persona
characteristics, or which otherwi se has the effect of
perpetuating or pronoting the view that the individual
is | ess capable or worthy of recognition or value as a
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human being or as a nenber of Canadi an society, equally
deserving of concern, respect, and consi deration?

[ 64] The Suprenme Court has followed the framework it first
set out in Law in several subsequent decisions: M v. H
supra; Corbiere v. Canada (M nister of Indian and Northern
Affairs), [1999] 2 SSC. R 203, 173 D.L.R (4th) 1; G anovsky v.
Canada (M nister of Enploynment and Immgration), [2000] 1
S.CR 703, 186 D.L.R (4th) 1; Lovelace v. Ontario, [2000] 1
S.CR 950, 188 D.L.R (4th) 193. It is within this framework
that the respondents' s. 15 clai mnust be assessed.

[ 65] The Suprenme Court has al so given extensive gui dance on
the application of this framework. O particular relevance to
this case are the followng four principles of s. 15 anal ysis.
First, the claimnust be considered fromthe perspective of the
claimant. The discrimnation inquiry is both subjective and
objective. As the Suprene Court affirmed in Law at p. 533
S.CR, "the relevant point of viewis that of the reasonable
person, dispassionate and fully apprised of the circunstances,
possessed of simlar attributes to, and under simlar
ci rcunstances as, the claimant". Second, the court nust
consider the effect of the challenged |aw in determ ning
whether it violates s. 15. Thus, the court nust determ ne not
just the law s intended inpact but also its actual inpact on
those subject to it and on those excluded fromits application.
Third, the three-step framework in Law nmust be applied in the
[ight of the purpose of the equality guarantee in s. 15, which
focuses on protecting human dignity. In the words of |acobucci
J. in Law at pp. 529-30 S.C R

It may be said that the purpose of s. 15(1) is to prevent the
viol ation of essential human dignity and freedom through the
i nposi tion of disadvantage, stereotyping, or political or
social prejudice, and to pronbte a society in which al
persons enjoy equal recognition at |aw as human beings or as
menbers of Canadi an society, equally capable and equally
deserving of concern, respect and consideration . . . Human
dignity neans that an individual or group feels self-respect
and sel f-worth. [page502]
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And fourth, the three-step framework offers guidelines for
analysis, not arigid test to be applied nechanically. As

| acobucci J. said in Law at p. 547 S.C. R, "these guidelines
shoul d not be seen as a strict test, but rather should be
under st ood as points of reference".

[66] On the basis of the Law framework and these general
principles, | will now consider whether the definition of
spouse in s. 1(1)(d) offends s. 15(1).

(b) The definition of spouse differentiates between the
respondents and others on the basis of one or nore
personal characteristics

[67] Under the first step of the Law framework, the court
must determ ne whether the definition of spouse inposes
differential treatnent on the basis of one or nore personal
characteristics. Central to this determnation is defining the
conparator groups. This is not an easy task.

[ 68] The governnment submts that the appropriate conparison
is between those who are included in the inpugned definition of
spouse and those who are excluded. According to the governnent,
defining the conparator groups in this way accurately
di sti ngui shes between those who are and those who are not in
spousal relationships. But | have already rejected this latter
contention. | have found that the definition is overly broad
and captures nmany rel ationships that are not spousal or
marri age-|ike.

[ 69] Moreover, | do not think the conparator groups should be
defined by reference to the formal distinction drawn by the
definition of spouse in Regulation 366. Defining the conparison
in this way woul d be inconsistent with the jurisprudence, which
enphasi zes that the s. 15(1) analysis nust be considered from
t he perspective of the claimant and nust take into account the
effect of the legislation in question. Because differenti al
treatnent is a substantive notion, a formal |egislative
di stinction may have to yield to the underlying differences
i nposed by the legislation. As lacobucci J. said in Law at pp.
517-18 S.C. R :
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The main consideration . . . must be the inpact of the |aw
upon the individual or group to whomit applies, as well as
upon those whomit excludes fromits application . . . Hence,
equality in s. 15 nust be viewed as a substantive concept.
Differential treatnent, in a substantive sense, can be
brought about either by a formal |egislative distinction, or
by a failure to take into account the underlying differences
bet ween individuals in society.

(Enphasis in original) [page503]

[ 70] From the respondents' perspective, the conparison urged
by the governnent does not accurately reflect the differential
treatment inposed by clause (iii) of s. 1[(1)](d) and
conplained of in this case. The respondents contend that they
have been subjected to differential treatnment on the basis that
they are single nothers on social assistance. That is the group
with which they identify thensel ves. Put another way, the
respondents share three rel evant characteristics: they are
wonen, they are single nothers solely responsible for the
support of their children and they are social assistance
reci pients. They argue that the differential treatnent inposed
on them by the definition of spouse flows fromthese three
characteristics.

[ 71] Because the respondents assert that they have been
di scrim nated against on the basis of nore than one personal
characteristic, no single conparator group will capture all of
the differential treatnment conplained of in this case. |nstead,
t he respondents urge us to undertake a set of conparisons, each
one bringing into focus a separate formof differential
treatnent. The respondents claimthree fornms of differential
treatnment and thus use three conparator groups. First, they
conpare thensel ves with persons who are not on soci al
assi stance. Second, they contrast the effect of the definition
on wonen on social assistance and its effect on male soci al
assistance recipients. Finally, they offer a variation on this
| atter conparison by contrasting the effect of the definition
on single nothers on social assistance and its effect on other
soci al assistance recipients.
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[ 72] Because the respondents' equality claimalleges
differential treatnent on the basis of an interlocking set of
personal characteristics, | think their general approach is
appropriate. Miultiple conparator groups are needed to bring
into focus the multiple forns of differential treatnent
al l eged. Even accepting this general approach, however, the
court is still entitled to refine the conplainants' chosen
conparisons to nore accurately reflect the subject-matter of
the conplaint. See Law at p. 532 S.C.R; G anovsky, supra, at
p. 730 SSCR As wll beconme apparent, | think sone refinenent
of the conparator groups is warranted in this case. | now dea
with the alleged differential treatnent.

[ 73] First, the respondents allege that they have been
treated unequally on the basis of the personal characteristic
of being a social assistance recipient. As | stated above, the
respondents urge a conpari son between thensel ves and persons
who are not on social assistance. In ny view, the respondents’
claimof differential treatnment on the basis of being a social
assi stance reci pient can best be assessed by conparing their
treatnent to the treatnent of single persons not on social
assi stance. Fram ng the [page504] conparison in this way shows
that the respondents have been treated unequally. They have
suffered adverse state-inposed financial consequences because
they began living in try-on rel ationships. By contrast, single
peopl e who are not on social assistance are free to have these
rel ati onshi ps without attracting any kind of state-inposed
financi al consequences. These adverse consequences visited on
the respondents represent one aspect of the differential
treatment they have received.

[ 74] Second, the respondents allege that they have been

treated differentially on the basis that they are wonen, and in

particular single nothers. This alleged differential treatnent
on the basis of sex can best be assessed by conparing the

i npact of the definition of spouse on the respondents with its
i npact on single nmen on social assistance.

[ 75] Admttedly, the definition of spouse challenged in this
case applies equally to nen and wonen, to single fathers and
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single nothers. It is neutral on its face. And even though nore
of those affected by the definition are wonen, that fact al one
does not establish differential treatnment on the basis of sex.
But a facially neutral provision may still give rise to
differential treatnent on the basis of sex if the provision has
a di sproportionate adverse or negative effect on wonen. A

di sproportionate adverse effect is itself a form of

differential treatnent.

[ 76] Thus, the question is whether the definition of spouse
di sproportionately adversely affects wonen. The answer to that
guestion depends on the statistics in the record on the effect
of the definition. These statistics are found primarily in two
exhibits to the affidavit of the respondents' w tness Nancy
Vander Plaats, a community |egal worker with experience as a
soci al assi stance caseworker and as a nenber of a project team
struck to advise the Mnister on social assistance |egislation.
The M nistry conpiled the statistics and both the appellants
and the respondents rely upon them Each side clains that the
statistical evidence supports its position.

[77] In my view, the statistics unequivocally denonstrate
t hat both wonmen and single nothers are disproportionately
adversely affected by the definition of spouse. The chart bel ow
makes this point by show ng that although wonmen accounted for
only 54 per cent of those receiving social assistance and only
60 per cent of single persons receiving benefits, they
accounted for nearly 90 per cent of those whose benefits were
term nated by the definition of spouse. The corresponding
figures for single nothers also show the definition's
di sproportionate inpact on that group. [page505]

GROUP Goup as per cent Goup as per G oup as per cent
of persons on cent of single of person whose
soci al assistance persons on social benefits were

assi st ance term nated by the
definition of
spouse

Wnen 54.2 60. 2 88.8

Singl e
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nmot her s 27. 7 33.1 76.0

The respondents have therefore been subjected to differenti al
treatnment on the basis of sex.

[ 78] Thus, | amsatisfied that the respondents have
established differential treatnment on the basis of two of the
personal characteristics on which they rely: receipt of social
assi stance and sex. But they also claimto have been subjected
to athird formof differential treatnment: differential
treatment on the basis of being single nothers. This claimcan
be understood in two ways. Because single nothers are a
subgroup of wonen, the respondents' assertion that they have
been treated differentially on the basis that they are single
nmot hers can be taken as a part of their claimof differential
treatnent on the basis of sex. The evidence show ng the
definition's differential treatnment on the basis of sex al so
denonstrates the definition's disproportionate inpact on single
not hers. Alternatively, the respondents, as single nothers, can
be viewed as having received differential treatnment on the
basis of the personal characteristic of marital status.

[ 79] Al though the respondents did not frame their claimquite
this way, | think it is appropriate to consider whether the
respondents have received differential treatnment on the basis
of their marital status. Indeed, during oral argunent the
government candi dly acknowl edged that if we found, as | have,
that the definition of spouse is overly broad because it
i ncludes rel ationshi ps that are not spousal, then it would
subj ect the respondents to differential treatnent because of
their marital status.

[80] Differential treatnment on the basis of marital status
can best be neasured by conparing the respondents to married
peopl e on social assistance. Instead of |imting the spousal
benefit unit to persons living in relationships of economc
i nt erdependence, clause (iii) of s. 1(1)(d) arbitrarily
enbraces under the unbrella of spouse individuals who are not
econom cally interdependent. Thus, while married people on
soci al assistance receive benefits in accordance with a benefit
unit that reflects their actual econom c position, the
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definition of spouse puts the respondents and singles |ike them
into a benefit unit that does not accurately reflect their
econom ¢ situation. This conparison [page506] establishes that
the definition treats the respondents differentially on the
basis of their marital status.

[81] | believe that undertaking different conparisons to
assess different fornms of differential treatnment is consistent
with the Suprene Court's directive to apply the Law anal ysi s
flexibly. This flexible conparative approach reflects the
conpl exity and context of the respondents' claimand captures
the affront to their dignity, which lies at the heart of a s.

15 chall enge. | have concl uded that the respondents have
received differential treatnent on the basis of sex, marital
status and recei pt of social assistance. | now consider whether

the differential treatnment is based on prohibited grounds of
di scrim nation.

(c) The respondents have received differential treatnent on
one or nore enunerated and anal ogous grounds

[82] To make out a s. 15 violation, the differential
treatnent suffered by a claimant nust be based on one or nore
prohi bi ted grounds of discrimnation. The grounds nmay either be
enunerated in s. 15(1) or analogous to those that are
enuner at ed.

[83] Sex is one of the prohibited grounds of discrimnation
enunerated under s. 15(1). And the Supreme Court of Canada
recogni zed marital status as an anal ogous ground in Mron,
supra. | therefore hold that the respondents have received
differential treatment on two grounds of discrimnation
prohibited by s. 15(1): sex and marital status. This hol di ng

may well be sufficient to fulfill the second step in the Law
f ramewor k.
[84] Additionally, however, | consider that the respondents

have been subjected to differential treatnment on the anal ogous
ground of receipt of social assistance. Recognizing receipt of
soci al assistance as an anal ogous ground of discrimnation is
controversial primarily because of concerns about singling out
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the econom cally di sadvantaged for Charter protection, about
immutability and about |ack of honbgeneity. Because of these
concerns, the Divisional Court concluded that receipt of social
assi stance i s not an anal ogous ground under s. 15 in Masse V.
Ontario (Mnistry of Comunity and Social Services) (1996), 134
D.L.R (4th) 20, 35 CRR (2d) 44 (Ont. Div. C.), leave to
appeal denied w thout reasons, [1996] O J. No. 1526 (C. A);
[1996] S.C.C A No. 373 (S.C.C.). These concerns have sone
validity but I think that recogni zing receipt of social
assistance as a ground of Charter protection under s. 15(1) is
justified for several reasons.

[85] First, the main question in deciding whether a ground of
di scrim nation should be recogni zed as anal ogous i s whether its
recognition would further the purpose of s. 15, the protection
of [page507] human dignity. See Corbiere, supra. The nature of
the group and Canadi an society's treatnent of that group nust
be considered. Relevant factors arguing for recognition include
the group's historical disadvantage, |ack of political power
and vulnerability to having its interests di sregarded. See Law,
supra, and Andrews v. Law Society of British Colunbia, [1989] 1
S.CR 143, 56 D.L.R (4th) 1.

[86] Here, the Divisional Court, relying on the record before
the Board, found at para. 86 that there was "significant
evi dence of historical disadvantage of and continuing prejudice
agai nst soci al assistance recipients, particularly sol e-support
not hers". This evi dence showed:

-- Single nothers nake up one of the nbst economcally
di sadvant aged groups i n Canada.

-- Social assistance recipients have difficulty becom ng self-
sufficient, in part because of their limted education
and | ack of enployability.

-- Social assistance recipients face resentnment and anger from
others in society, who see them as freel oadi ng and | azy.
They are therefore subject to stigma | eading to soci al
excl usi on.

2002 CanLll 44902 (ON CA)



-- Al sole support parents are subject to stigmatization,
stereotyping and a history of offensive restrictions on
their personal lives, and these di sadvantages are
particularly felt by sole support nothers.

-- Sol e support parents on social assistance are politically
power | ess.

[87] These findings are reasonably supported by the evidence
and I would not interfere with them They support the
concl usion that recogni zing recei pt of social assistance as an
anal ogous ground of discrimnation under s. 15(1) would further
the protection of human dignity.

[ 88] Second, although the receipt of social assistance
reflects econom c di sadvant age, which al one does not justify
protection under s. 15, econom c di sadvantage often co-exists
with other fornms of di sadvantage. That is the case here. The
econom ¢ di sadvantage suffered by social assistance recipients
is only one feature of and may in part result fromtheir
hi storical disadvantage and vulnerability. I amconforted in
this conclusion by two Nova Scotia decisions: R v. Rehberg
(1994), 111 D.L.R (4th) 336, 19 CR R (2d) 242 (S.C) and
Dar t nout h/ Hal i fax County Regi onal Housing Authority v. Sparks
(1993), 101 D.L.R (4th) 224, 119 N.S.R (2d) 91 (C. A).

[ page508]

[89] Third, immtability in the sense of a characteristic
t hat cannot be changed -- race is an exanple -- is not a
requi renent for recognizing an anal ogous ground. The Suprene
Court of Canada has taken a nore expansive view of
"immutability". A characteristic that is difficult to
change, that the governnent has no legitimate interest in
expecting us to change, that can be changed only at great
personal cost or that can be changed only after a significant
period of time may be recogni zed as an anal ogous ground. See
Cor bi ere, supra; G anovsky, supra; Andrews, supra. Receipt of
soci al assistance is a characteristic that is difficult to
change, at least for a significant period of tinme. It fits the
expansive and flexible concept of imutability devel oped in the
cases. | thus generally agree wth the foll ow ng observation of
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the Divisional Court at para. 110:

Exam ned, as it nust be, fromthe perspective of the equity
claimant, the status of being a social assistance recipient
cannot be changed except over an extended period of tinme. At
the point when the cl ai mant experiences the inpugned
di scrimnation, she continues in financial need and cannot
change her status except by foregoing state assistance,
surely an unaccept abl e personal cost. The possibility of
changi ng her status at sone later tine is irrelevant to her
experience, and therefore irrelevant to the section 15
anal ysis. Her status is, therefore 'immutable' as that
concept has developed in the authorities cited supra.

[90] Fourth, an inportant indicator of recognition is whether
t he proposed anal ogous ground is protected in human rights
statutes, which thensel ves are consi dered quasi-constitutional.
See Mron, supra at p. 496 S.C. R Here the evidence supporting
recognition is conpelling. Mdst provincial human rights codes
prohi bit, for sonme purposes, discrimnation on a ground rel ated
to receiving welfare: discrimnation is prohibited on the basis
of "receipt of public assistance”" in Ontario and Saskat chewan,
on the basis of "source of income" in Al berta, Mnitoba, Nova
Scotia and Prince Edward |Island, on the basis of "social
condition"” in Quebec and on the basis of "social origin" in
Newf oundl and. [See Note 11 at end of docunent]

[91] Finally, honobgeneity has never been a requirenent for
recogni zi ng an anal ogous ground. Thus, though sone recipients
of social assistance may be nore di sadvantaged t han ot hers,

[ page509] nere di sproportionate di sadvantage borne by one or
nore sub-sets of a group does not mlitate against recognizing
menbership in that group as an anal ogous ground.

[92] The Divisional Court al so recognized that social
assi stance recipients deserved s. 15 protection. The D visional
Court, however, defined the anal ogous ground nore narrowy as
sol e support parents on social assistance or single nothers on
soci al assistance. The intervenor LEAF supported the D visional
Court's characterization. It seens to ne, however, that
recogni zi ng the broader or nore general category, receipt of
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soci al assistance, is preferable. It is nore truly anal ogous to
t he enunerated grounds, which thenselves are general; it
confornms to the simlar protection accorded to soci al
assistance recipients in human rights legislation; it

recogni zes a group that is vulnerable to discrimnation and
that historically has been subjected to negative stereotyping;
and it sinplifies the equality analysis under s. 15. By
contrast, recognizing as anal ogous a highly specific ground

i ke sol e support nothers on social assistance makes the s. 15
anal ysis, which is difficult enough, unnecessarily conpl ex.

Mor eover single nothers on social assistance al ready receive
two-fold s. 15(1) protection on the grounds of sex and marital
status. What is novel about the respondents' position is that
t hey seek recognition that their status as social assistance
recipients is also relevant to the equality analysis. In ny
view, the nost coherent way to achieve this is to recognize
recei pt of social assistance as an anal ogous ground.

[93] In summary, the definition of spouse has subjected the
respondents to differential treatnment on the basis of three
prohi bi ted grounds of discrimnation: sex, marital status and
recei pt of social assistance.

(d) The differential treatnment discrimnates

[94] The third and final step in the Law franmework requires
the court to decide whether the differential treatnent is
di scrimnatory. Before 1995, each respondent received a famly
benefits all owance as a single nother solely responsible for
the support of her child or children. Wien the 1995 definition
was passed, each respondent was reclassified as a spouse. |
have al ready concl uded that the 1995 definition subjected each
respondent to differential treatnment based on the grounds of
sex, marital status and receipt of social assistance. In ny
view, the effect of the differential treatnent inposed on the
respondents by the 1995 definition is discrimnatory.

[ 95] The Supreme Court's gui dance on the discrimnation
anal ysi s supports this conclusion. In Law and subsequently in
Lovel ace, supra, at pp. 990-91 SSC R, that court listed a
nunber [ page510] of contextual factors that may be relevant to
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deci ding whether differential treatnent discrimnates under the
third step of the franmework. These contextual factors include:

-- whether the distinction in question reflects and reinforces
exi sting di sadvant ages, stereotypes and prej udi ces;

-- whether the alleged ground of discrimnation corresponds to
the actual needs, capacity or circunstances of the
cl ai mant ;

--  whether the purpose or effect of the challenged | aw or
programis to aneliorate the condition of nore
di sadvant aged groups and whet her persons excluded fromthe
benefit are nore advantaged than those included; and

-- whether the nature and scope of the interests affected by
the challenged law go to the core of human dignity.

An exam nation of these four contextual factors reveal s that
the 1995 definition of spouse in s. 1(1)(d) is substantively
discrimnatory. | will discuss each of these factors in turn.

(1) The distinction reflects and reinforces existing
di sadvant ages, stereotypes and prejudice

[96] This first contextual factor is "probably the nost
conpel ling factor"” in showi ng discrimnation. See Law at p. 534
S.C R As discussed earlier, social assistance recipients --
especially single nothers on social assistance -- are an
hi storically di sadvantaged group. The definition of spouse at
issue in this appeal perpetuates this historical disadvantage.
It creates financial stress fromthe begi nning of the
relationship. It reinforces the stereotypical assunption that a
woman wi || be supported by the man with whom she cohabits and
wi || have access to his resources. And it deval ues wonen's
desire for financial independence. The Divisional Court put it
this way at para. 124:

The regul ations reinforce . . . pre-existing disadvantage and
vul nerability. Persons on social assistance are often
stigmati zed and feel thenselves unworthy. The serious
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i nvasion of their privacy and the unwarranted assunption of
t heir dependency upon a man occasi oned by the Regul ati on can
only reinforce this unfortunate aspect of their |ives.

(1i) The alleged grounds of discrimnation do not
correspond to the respondents' actual needs,
capacity or circunstances

[ 97] The second contextual factor recognizes that in sone
cases equality can be achieved only by differential treatnent.
In some [ page51l] cases, the differential treatnent inposed by
the legislation will not violate a conplainant's human dignity
because it corresponds to the conplainant's "actual needs,
capacity, or circunstances". See Law at p. 538 S.C. R The
differential treatnment at issue in this case, however, does not
achieve equality. Instead, the definition |abels a single
not her a spouse without regard to whether her co-resident is
provi di ng nmeani ngful support or whether she and her co-resident
have neani ngful financial interdependence.

[ 98] The governnent points out that the evidence shows that
nost people in unmarried rel ati onshi ps who were recl assified as
spouses either stayed off social assistance or reapplied as a
coupl e. Thus, the governnent contends, this evidence shows that
the definition has accurately captured those coupl es whose
finances are truly interdependent. Even accepting the evidence,
| do not accept the conclusion the governnent draws fromit.

I ndi vidual s recl assified as spouses may have stayed off soci al
assi stance for any nunber of reasons that have nothing to do
with financial interdependence. O they may have reapplied as a
coupl e because the definition forced theminto financi al
dependence and gave them no other realistic choice.

(ti1) The definition of spouse does not have an
anmeliorative effect

[99] Legislation that has an aneliorative purpose or effect
consistent wth the purpose of the equality guarantee may not
be discrimnatory. The governnment argues that the differential
treatment inposed by the definition of spouse does not
di scrim nat e because social assistance |egislation has the
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anel i orative purpose of providing |last-resort funding to
persons in need, and the 1995 definition of spouse advances
this purpose by allocating scarce public noney to those who
need it nost. | accept that Ontario's social assistance

| egislation is generally aneliorative, both in purpose and
effect. But though a social programmay be aneliorative as a
whol e, one or nore of its conponents may still be
discrimnatory if they perpetuate prejudice, stereotypes or

ot her di sadvantage underm ni ng human dignity. That is the case
here because the chall enged definition of spouse is anything
but aneliorative. The words of the Suprene Court in Law, at p.
539 SSC. R, are apt:

Underincl usive aneliorative | egislation that excludes from
its scope the nmenbers of an historically disadvantaged group
will rarely escape the charge of discrimnation[.]

The discrimnation resulting fromthe 1995 definition of spouse
is not excused nerely because it occurs within an ot herw se
anmeliorative program [page512]

(1v) The nature and scope of the interests affected go
to the core of human dignity

[ 100] The fourth contextual factor requires an exam nation of
the interests affected by the 1995 definition of spouse.
Differential treatnent is nore likely to be found
discrimnatory where its inpact is |localized and severe and
where it affects interests that go to the core of human
dignity. See Law at p. 540 S_.C. R As the Suprene Court said,

i bid.:

the discrimnatory calibre of differential treatnent cannot
be fully appreciated w thout evaluating not only the economc
but al so the constitutional and societal significance
attributed to the interest or interests adversely affected by
the legislation in question. Mreover, it is relevant to
consi der whether the distinction restricts access to a
fundamental social institution

Soci al assistance may wel|l constitute a fundanmental soci al
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institution. In any case, the inpact of the chall enged
definition of spouse is localized in the sense that wonen and
single nothers are disproportionately affected. And the inpact
IS severe, conpromsing, as it does, the respondents' ability
to meet their own and their children's basic needs. Because of
the definition, each respondent |ost her entitlenent to soci al
assi stance as a single person. Even though each respondent may
still apply with her co-resident for benefits as a coupl e,

t hese benefits are |ower than the benefits available to a sole
support parent. Mreover, if her co-resident is self-enployed
or in school, the couple is ineligible.

[ 101] Beyond purely financial concerns, nore fundanental
dignity interests of the respondents have been affected. Being
reclassified as a spouse forces the respondents and ot her
single nmothers in simlar circunstances to give up either their
financi al i ndependence or their relationship. Many wonen,
including three of the respondents in this appeal, have been
victim zed by al coholic or abusive partners. Forcing themto
becone financially dependent on nmen with whomthey have, at
best, try-on relationships strikes at the core of their human
dignity.

[ 102] What is nore, because the 1995 definition potentially

creates forced financial dependence, it likely has a chilling
effect on the formation of relationships. The Board found that
the definition has a chilling effect:

The Board is satisfied that the uncertainty inbedded in the
definition of spouse and in its application by soci al

assi stance authorities, conbined wwth the drastic effect on
the availability of assistance if one is found to fall within
the definition, would have a chilling effect on a sole
support parent's attenpts to build a new famly through a
relationship with a person of the [ page513] opposite sex. She
is not free to choose howto |ive her personal life, nor to
pursue in the manner of her choice, an intimate relationship
with a man without the fear of putting her own and her
children's survival at risk.

The Divisional Court upheld this finding and, although the
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government argues otherwise, in ny viewit is reasonably
supported by the evidence. Each respondent testified that she
woul d not have entered into a co-residency relationship in the
first place if it meant losing her entitlenent to famly
benefits.

[ 103] Al though the expert evidence canvassed by the

Di visional Court in support of this chilling effect was | argely
retrospective, the chilling effect can be inferred fromthe
definition itself. Fromthe nonment a single nother on social
assi stance begins co-residing with a man, she risks being
reclassified as a spouse and |losing part or all of her
entitlement to social assistance. And if the co-residents
reapply as a couple, the social assistance cheque may be nade
out to the nmale co-resident, |eaving the woman in a position of
econom ¢ dependence on a man who has no | egal obligation to
support her or her children. To the extent that the chall enged
definition of spouse has a chilling effect on relationship
formation, it interferes wwth the respondents' highly personal
choices and affects interests that go to the core of their
human dignity.

[104] Finally, the adm nistration of the definition is highly
intrusive of the privacy of single persons on soci al
assi stance. They are subjected to heightened scrutiny of their
personal relationships. They are required to conplete a
detail ed questionnaire on their personal |iving arrangenents.
The questionnaire includes the foll ow ng questions:

Do you and your co-resident spend spare tine at hone
t oget her ?

Do you go to church, tenple, synagogue, etc. with your co-
resi dent ?

How do you and your co-resident address each other's parents?

Who takes care of you and your co-resident when either of you
are ill?

Do you ask your co-resident for advice regarding the
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chil dren?

Does your co-resident buy them birthday or other presents?
These and many ot her questions on the questionnaire touch on
hi ghly personal matters. Far from negating any discrimnation
as the governnent contends, adm nistering the challenged
definition by requiring social assistance recipients to
conplete this questionnaire further suggests that the
definition underm nes human dignity.

[105] | conclude that the 1995 definition of spouse in s.
1(1)(d)(iii) of Regulation 366 under the Famly Benefits Act
i nposes differential [page514] treatnment on the respondents on
t he conbi ned grounds of sex, marital status and receipt of
soci al assistance and that this differential treatnent
di scrim nates against them contrary to s. 15 of the Charter.

4. The Section 15(1) Violation is Not Justified under Section 1
of the Charter

[ 106] To maintain legislation found to violate a Charter
right, the governnment nust justify the violation under s. 1 of
the Charter. To do so it nust neet the test in R v. Oakes,
[1986] 1 S.C R 103, 26 D.L.R (4th) 200. It nust show t hat
the objective of the legislation in question is "pressing and
substantial", and it nust show that the neans chosen to achi eve
the objective are proportional to the ends.

[ 107] The governnent's two stated objectives in passing s.
1(1)(d) of Regulation 366 are to treat married and unnmarried
couples alike and to allocate public funds to those nost in
need by ensuring that individuals use private resources before
resorting to social assistance. Unlike the Divisional Court, |
accept that these objectives are pressing and substanti al .

[ 108] But the governnment's justification of the definition
fails on the proportionality branch of the s. 1 test. The
proportionality branch has three conponents: in this case the
government nust show that the definition of spouse is
rationally connected to the governnent's two stated objectives,
that the definition inpairs the respondents' s. 15 rights as
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little as possible, and that the definition's positive effects
outwei gh its negative effects.

[ 109] The governnment has not net any of the three conponents
of the proportionality test. Gven its overbreadth, the
definition of spouse is not rationally connected to the
governnment's objective of treating married and unmarried
spouses alike. It treats as spouses persons who are not in
marriage-|i ke rel ati onshi ps because they do not have the
necessary degree of financial interdependence.

[110] Simlarly, because the definition is overly broad, it
does not satisfy the m nimal inpairnment conponent of the s. 1
test. | recognize that the governnment is not required to search
out the least intrusive neans of neeting its objective to
satisfy this conponent. The governnent is held to a standard of
reasonabl eness, not perfection. Mrreover, as discussed earlier,
t he governnent is not required to use a definition of spouse
that parallels the definition in the Famly Law Act. Soci al
assi stance under the Fam |y Benefits Act and support under the
Fam |y Law Act have different purposes and the Charter does not
requi re the [page515] governnent to use the sane definition to
serve these different purposes. That said, clause (iii) of s.
1(1) (d) does not reasonably capture the financi al
i nt erdependence that characterizes spousal relationships.

I nstead, clause (iii) seens designed to capture try-on
relationships |like those of the respondents, where the couple
does share sone expenses but has no nutual support obligations
and no nmeani ngful financial interdependence. These

rel ati onships are not spousal and the definition therefore does
not mnimally inpair the respondents' s. 15 rights. | note that
nothing in the record suggests that the governnment considered
alternative definitions.

[111] Finally, the negative effects of the definition
outweigh its positive effects. | agree with the respondents
that the only possible positive effect of the definition is
cost savings. The negative effects are considerable and include
rei nforcenent of dependency, deprivation of financial
i ndependence and state interference with cl ose personal
rel ationships. | therefore conclude that the governnent has not
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met its onus of justifying the s. 15 Charter violation.

5. The Section 7 |ssue

[ 112] Al though the respondents' principal subm ssion is that
the 1995 definition of spouse violates s. 15(1) of the Charter,
t hey advance the alternative subm ssion that the definition
also violates s. 7. In this alternative position they are
supported by the intervenor, The Canadian Cvil Liberties
Associ ati on.

[ 113] Because of the view | take of s. 15(1), l|like the
majority of the Divisional Court, | do not find it necessary to
address s. 7 of the Charter. To ne this is a s. 15 case. |
cannot concei ve how the respondents could fail under s. 15 and
yet succeed under s. 7. Thus, though | appreciate the able
argunents nade by all parties, | think it preferable to | eave
the inmportant s. 7 issues raised by counsel for a case in which
their determnation is central to the outcone.

6. The Appropriate Renedy

[114] In dism ssing the governnent's appeal, the Divisional
Court declared that the definition of spouse in s. 1(1)(d) of
Regul ati on 366 under the Fam |y Benefits Act violated s. 15 of
the Charter, could not be justified under s. 1, and was
therefore of no force and effect. The respondents ask that we
give the sane declaration by sinply dismssing the appeal.

[ 115] The governnment submits, however, that if the chall enged
definition is unconstitutional, the appropriate renedy is to
decl are [page516] the definition invalid to the extent of the
i nconsi stency and suspend the declaration of invalidity for
enough time to permt the governnent to anmend the |egislative
or regulatory reginme to conformto constitutional requirenents.
In my view, suspending the declaration of invalidity would be
I nappropri ate.

[116] | recognize that this court has the jurisdiction to
suspend a declaration of constitutional invalidity and has done
SO in other cases. See, for exanmple, M v. H., supra. Moreover,
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| recognize the difficulties inherent in designing and

adm nistering a regulatory schenme |ike social assistance that
nmeets the governnent's constitutional obligations and at the
sanme time is fair and efficient. | also recognize that the
government nust take into account any nunmber of factors not
addressed by the court in the context of a specific case.

Al though the courts play an inportant role in determning the
constitutionality of all or part of a regulatory schene, they
cannot design the schenme. That task is left to the legislature
or to Cabinet. Al of these considerations weigh in favour of
suspendi ng the declaration of invalidity.

[117] But suspending a declaration of invalidity raises a
conpeting concern. That concern was di scussed by Laner C J.C
in Schachter v. R, [1992] 2 SCR 679 at p. 716, 93 D.L.R
(4th) 1:

A del ayed declaration is a serious matter fromthe point of
view of the enforcenent of the Charter. A delayed declaration
allows a state of affairs which has been found to violate
standards enbodied in the Charter to persist for a tine
despite the violation. There may be good pragmatic reasons to
allow this in particul ar cases.

[118] In this case, | see no pragnatic reason to suspend the
declaration. On Septenber 22, 2000, this court set aside a
previously ordered stay of the Divisional Court's declaration
on the ground that the governnent could not show irreparable
harmif a stay were refused. In its reasons, the court noted
that at the tine at nost 500 sol e support parents were under
the Fam |y Benefits Act regine and that the governnent had
already put in place tenporary neasures to inplenent the
Di vi sional Court's decision. Mreover, the governnment had
advised the court that it needed at nost four to six nonths to
design a schene consistent wwth the Divisional Court's
declaration. It has now had over a year since the stay was set
aside. On the other hand, suspending the declaration may put
hundreds of sole support parents |like the respondents at risk
of financial hardship. I would refuse to suspend the
declaration of invalidity and instead would sinply dismss the
governnment's appeal
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E. CONCLUSI ON

[119] In the Fal ki ner appeal, | would dism ss the appeal.
[ page517]

[120] In the Thomas appeal, | would allow the appeal and set
aside the order of the Divisional Court and the decision of the
Soci al Assistance Review Board. | would remt to the Director
M. Thomas' application for an all owance under the Fam |y
Benefits Act as a single "permanently unenpl oyabl e person”
(effective October 1, 1996) to be reconsidered in the Iight
of these reasons.

[ 121] In both appeals, before deciding the question of costs,
| would ask all parties to nake witten subm ssions.

Governnment' s appeal dism ssed; |Individuals' appeal allowed.
Not es

Note 1: R S.O 1990, c. F. 2.

Note 22 R S.O 1990, c. F. 3, s. 29.

Note 3: R R QO 1990, Reg. 366, s. 1(1)(d).

Note 4: R S.O 1990, c. G 6.

Note 5: In 2000, the 1995 definition of spouse in Regul ation
366 was revoked and an al nost identical provision was
substituted. Section 1(1)(d) of that Regul ati on now provides:

1(1) ... "spouse" neans,

(d) a person of the opposite sex to an applicant or recipient
who is residing in the same dwelling place as the

applicant or recipient if,

(1) the person is providing financial support to the
appl i cant or recipient,
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(1i) the applicant or recipient is providing
fincancial support to the person or,

(ti1) the person and the applicant or recipient have a
nmut ual agreenent or arrangenent regarding their
financial affairs,

and the social and famlial aspects of the relationship
bet ween the person and the applicant or recipient anount
to cohabitation

Note 6: Both O Reg. 134/98 under the Ontario Wrks Act, 1997
and O Reg. 222/98 under the Ontario Disability Support Program
Act, 1997 provide as foll ows:

1(1) ... "spouse", in relation to an applicant or recipient,
means,

(d) a person of the opposite sex to the applicant or
recipient who is residing in the same dwelling place as
the applicant or recipient, if the soical and famli al
aspects of the relationship between the person and the
applicant or recipient anount to cohabitation and,

(1) the person is providing financial support to the
appl i cant or recipient,

(1i) the applicant, or recipient is providing financial
support to the person, or

(ti1) the person and the applicant or recipient have a
nmut ual agreenent or arrangenent regarding their
financial affairs.

Note 7: Under the social assistance |egislation introduced in
1998, the initial right of appeal lies to the Social Benefits
Tri bunal .

Not e 8: S.0O 1997, c. 25.

Note 9: S.0O 1997, c¢. 25, Sch. A
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Note 10: S. O 1997, 25, Sch. B.
Note 11:

2(1).(2);

Human Ri ghts Code,
The Saskat chewan Human Ri ghts Code,
2(1) (mO01);
Mul ticul turalism Act,

R S.O 1990,
S.S. 1979,
Human Rights Citizenship and

R S. A 2000,
9; The Human Ri ghts Code,
Human Ri ghts Act,
RS P.EI.

C.C.S'M, .
RS NS 1989, 5(1)(t);
1(1) (d);

10; Human

9(2)(j);
Human Ri ghts Act,
of Human Ri ghts and Freedons, R S. Q,

Ri ghts Code, R S.N. 1990,
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